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Coal Processor Subject to Mine Safety Law,
Third Circuit Rules, Citing Coal Dust Hazard

A facility that manufactures products from coal that
is mined and processed elsewhere is properly
regulated by the Mine Safety and Health Adminis-

tration, not the Occupational Safety and Health Admin-
istration, a federal appeals court ruled July 11, affirm-
ing a ruling by the Federal Mine Safety and Health Re-
view Commission (Shamokin Filler Co. v. Fed. Mine
Safety and Health Review Comm’n, 3d Cir., No. 12-
4457, 7/11/14).

Shamokin Carbon’s most serious citations involve re-
spirable dust, the U.S. Court of Appeals for the Third
Circuit said, which is the type of safety concern that the
Federal Mine Safety and Health Act of 1977 was de-
signed to regulate. Therefore, the court concluded, ‘‘it
would defy Congress’s intent to allow Shamokin to es-
cape Mine Act jurisdiction based on a formality.’’ That
formality is that it doesn’t mine the coal it uses.

The court called the company, based in Shamokin,
Pa., a ‘‘coal preparation facility,’’ but noted that it had
been regulated by MSHA since 1977. When new own-
ers took over the plant in 2009, they changed the name
from Shamokin Filler Co. to Shamokin Carbons, but
didn’t change its manufacturing business. The new
owners challenged MSHA’s jurisdiction, claiming that
OSHA was the correct authority to regulate safety at its
facility.

Bid to Avoid Stricter Standards. Circuit Judge Julio M.
Fuentes, writing for a three-judge panel, said in a foot-
note that, ‘‘Presumably the new owners desired to avoid
the more stringent requirements imposed by MSHA
regulations.’’ Fuentes added that, ‘‘MSHA, rather than
OSHA, has much stricter oversight requirements in-
cluding regarding respirable coal dust standards.’’

Shamokin Carbons describes itself on its company
website as a ‘‘leading global manufacturer of carbon
and graphite products for many major industries in-
cluding steel, glass, aerospace and semi-conductors.’’

The company’s challenge came to the Third Circuit
after going through the MSHA review process. First an
administrative law judge and then the mine safety com-
mission held that Shamokin was engaged in ‘‘preparing
the coal,’’ under the Mine Safety and Health Act (30
U.S.C. 802(i)) and, therefore, that MSHA had jurisdic-

tion. Shamokin argued that it didn’t prepare coal be-
cause it makes its products out of coal that has already
been processed.

Shamokin raised four main issues in challenging
MSHA jurisdiction.

Four Challenges. First, it cited the phrase in the Mine
Act that reads ‘‘and such other work of preparing such
coal as is usually done by the operator of the coal
mine.’’ Shamokin argued that this phrase means that
only operations that are usually done by mine operators
are regulated under the act. The Third Circuit rejected
such a limitation, describing Shamokin as ‘‘perhaps an
unconventional coal mine’’ but saying that it is still a
coal mine under the act.

The company’s second argument centered on the
definition of ‘‘coal preparation’’ in the ‘‘Dictionary of
Mining, Mineral and Related Terms,’’ published by the
U.S. Bureau of Mines, a federal agency that ceased op-
erations in 1995. That definition said coal preparation
involved ‘‘raw’’ coal and, as the company emphasizes,
it only uses prepared coal. The Third Circuit countered
that the phrase ‘‘raw coal’’ isn’t in the Mine Act, and
Shamokin never explained why a definition from a de-
funct agency should prevail over the text of the Mine
Act.

The company claimed as its third point that a defini-
tion of ‘‘preparing coal’’ that extends to activities be-
yond the point where raw coal is processed into a us-
able state would make the act’s definition unworkably
broad. In Shamokin’s view, activities such as using coal
for heating or transporting processed coal would impli-
cate the Mine Act. The court disagreed, saying that the
‘‘functional approach’’ it used in previous decisions had
already ‘‘managed to weed out such activities.’’ For ex-
ample, in RNS Servs., Inc. v. Sec’y of Labor, Mine
Safety & Health Admin. (MSHA), 115 F.3d 182 (3d Cir.
1997), the court found that loading coal to ship to an-
other facility for further processing was preparing coal,
while delivering processed coal to consumers wasn’t.

‘‘The decision is in line with prior Commission and
Third Circuit law,’’ Kristin R.B. White, a partner at
Jackson Kelly PLLC’s Safety and Health Practice Group
in Denver, said in an e-mail to Bloomberg BNA July 15.
‘‘There appeared to be a factual dispute before the ALJ
as to whether Shamokin was manufacturing coal prod-
ucts rather than coal processing. However, once the
ALJ made the factual finding that Shamokin was en-
gaged in coal processing, RNS dictated the result we
see here.’’
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Finally, Shamokin argued that previous cases had de-
termined that Mine Act jurisdiction over coal ended at
the point where raw coal became usable. The court
said, briefly, that its own review of the cases the com-
pany cited led to the opposite conclusion. ‘‘[N]one of
these cases stands for the proposition that the Mine Act
does not cover the further processing of already pro-
cessed coal,’’ the Third Circuit said.

Peter S. Gould, managing partner at Squire Patton
Boggs’s Denver office, told Bloomberg BNA in an
e-mail July 16 that, ‘‘All things being equal, the secre-
tary of labor has historically resolved MSHA/OSHA ju-
risdictional questions in favor of MSHA, and the Fed-
eral Mine Safety and Health Review Commission and
the U.S. Circuit Courts of Appeal frequently support
those jurisdictional determinations. This is especially
true where, as in the case of Shamokin, MSHA has
regulated a facility since the agency’s creation in 1977.’’

The company also claimed that MSHA had acted in-
consistently by not asserting jurisdiction over compa-
nies that Shamokin considered competitors.

Inconsistent Treatment? The court rejected this claim
on two grounds. First, the mining commission had ruled
previously that a competitor cited by Shamokin, Key-
stone Filler & Manufacturing, didn’t mix coal with other
products at its plant, as Shamokin did.

The best evidence that it acted consistently, the Third
Circuit concluded, is the fact that MSHA asserted juris-
diction over Shamokin consistently for 32 years until
the company challenged its authority in 2009, when the
new owners took over.

The court also affirmed the commission’s decision to
exclude evidence that the company hoped to offer to
show that MSHA hadn’t asserted jurisdiction over simi-
lar facilities on the grounds that this evidence was of

limited probative value and could unnecessarily delay
the hearing.

Gould of Squire Patton Boggs said the ruling raised
concerns.

‘‘The court’s refusal to allow evidence of MSHA’s dis-
parate treatment of facilities similar to Shamokin sug-
gests that there is no means of ascertaining and rectify-
ing the secretary of labor’s alleged disparate treatment
of like or similar mineral handling facilities, and thus,
whether the agency acted arbitrarily and contrary to le-
gal authority,’’ he said.

White, of Jackson Kelly, said, ‘‘Shamokin was appar-
ently hoping that the Third Circuit would push back the
jurisdictional line somewhat since the coal had been
processed once, but staying true to precedent, the court
found that the Mine Act covers the further processing of
already processed coal.’’

Joining Fuentes in the Third Circuit panel’s unani-
mous decision were Chief Judge Theodore A. McKee
and Circuit Judge Michael A. Chagares.

Adele L. Abrams, with the Law Office of Adele L.
Abrams PC in Beltsville, Md., argued for Shamokin.

Sara L. Johnson with the U.S. Department of Labor in
Arlington, Va., argued for the secretary of labor.
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The opinion by the U.S. Court of Appeals for the Third
Circuit in Shamokin Filler Co. v. Fed. Mine Safety
and Health Review Comm’n is available at http://
www.bloomberglaw.com/public/document/Shamokin_
Filler_Company_Inc_v_MSHR_et_al_Docket_No_
1204457_3d_Cir.
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