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STATEMENT OF JURISDICTION 

League of United Latin American Citizens, Pesticide Action Network North 

America (“PANNA”), Natural Resources Defense Council (“NRDC”), California 

Rural Legal Assistance Foundation, Farmworker Association of Florida, Farmworker 

Justice, GreenLatinos, Labor Council for Latin American Advancement, Learning 

Disabilities Association of America, National Hispanic Medical Association, Pineros y 

Campesinos Unidos del Noroeste, and United Farm Workers (collectively 

“Petitioners”), challenge the order issued by Respondent Environmental Protection 

Agency (“EPA” or “Agency”), entitled “Chlorpyrifos: Order Denying PANNA and 

NRDC’s Petition to Revoke Tolerances,” issued March 29, 2017, and published at 82 

Fed. Reg. 16,581 (Apr. 5, 2017) (hereinafter “Denial Order”).  For the reasons stated 

below, this Court does not have jurisdiction to review this order under 21 U.S.C. 

§ 346a(h) and 40 C.F.R. § 178.65, as Petitioners have failed to exhaust mandatory 

administrative remedies.   

STATEMENT OF THE ISSUES 

1. Whether an order denying a petition to revoke a tolerance for a pesticide 

under the Federal Food, Drug, and Cosmetic Act is subject to judicial 

review if administrative objections to that order have not been addressed in 

a final order issued pursuant to 21 U.S.C. § 346a(g)(2)(C). 

2. Whether, if the Court determines it has jurisdiction, EPA should be 

permitted to first address Petitioners’ objections to the Denial Order 
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through the administrative objections process, rather than in this Court, 

where EPA’s final order will further develop the record for judicial review, 

if not moot the need for judicial review.  

3. Whether Petitioners are entitled to mandamus relief where they raised their 

mandamus arguments in an opening brief in support of their petition for 

review without following the procedures set forth in Federal Rule of 

Appellate Procedure 21(a). 

PERTINENT STATUTES AND REGULATIONS 

Pertinent statutes and regulations are reproduced in the addendum to this brief. 

STATEMENT OF THE CASE 

A. Statutory and Regulatory Background 

EPA regulates pesticides under both the Federal Food, Drug, and Cosmetic 

Act (“FFDCA”), see 21 U.S.C. § 346a, and the Federal Insecticide, Fungicide, and 

Rodenticide Act (“FIFRA”), 7 U.S.C. §§ 136-136y.   

1. The Federal Food, Drug, and Cosmetic Act 

The FFDCA authorizes EPA to establish “tolerances,” which are maximum 

levels of pesticide residue allowed in or on food.  21 U.S.C. § 346a.  Without a 

tolerance or exemption, pesticide residues in or on food are considered unsafe.  Id. 

§ 346a(a).  EPA may establish a tolerance for a pesticide if EPA determines that the 

tolerance is “safe,” but EPA must revoke or modify a tolerance if EPA determines 

that the tolerance is not “safe.”  Id. § 346a(b)(2)(A)(i).  An unsafe food is considered 
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“adulterated” and may not be moved in interstate commerce legally.  Id. §§ 331(a), 

342(a)(2)(B), 346a(a).     

In 1996, Congress amended the FFDCA with the Food Quality Protection Act, 

which, among other things, created a new safety standard for pesticide residues, 

requiring EPA to determine that there is a reasonable certainty that no harm will 

result from aggregate exposure to pesticide chemical residues in order to establish or 

leave a tolerance in effect.  Id. § 346a(b)(2)(A)(ii).  Congress also amended the FFDCA 

to require that EPA re-assess by August 3, 2006, the existing tolerances and 

exemptions for all pesticide chemical residues that were in effect on August 3, 1996.  

Id. § 346a(q)(1).  

The FFDCA sets forth a multi-stage procedural framework for the 

establishment, modification, or revocation of tolerances.  The first stage may be 

initiated by EPA acting on its own accord or in response to an administrative petition.  

Id. § 346a(d)(1), (e)(1).  “Any person may file with [EPA] a petition proposing the 

issuance of a regulation . . . establishing, modifying, or revoking a tolerance for a 

pesticide chemical residue in or on a food.”  Id. § 346a(d)(1)(A).  EPA must then give 

“due consideration” to the petition and take one of three actions: (i) issue a final 

regulation establishing, modifying, or revoking a tolerance; (ii) issue a proposed 

regulation under the separate provisions of 21 U.S.C. § 346a(e), and thereafter issue a 

final regulation after additional public notice and comment; or (iii) issue an order 

denying the petition.  Id. § 346a(d)(4)(A). 
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When EPA issues a regulation or order establishing, modifying, or revoking a 

tolerance, any person may file written objections with EPA and may also request an 

evidentiary hearing on those objections.  Id. § 346a(g)(2)(A)-(B).  After considering 

any objections and any hearing, if held, EPA must issue a final order with respect to 

the objection.  Id. § 346a(g)(2)(C).  Such an order is subject to judicial review in the 

United States Courts of Appeals.  Id. § 346a(h).  Judicial review is only available for 

final orders responding to objections; the statute does not provide for judicial review 

of tolerance regulations or orders in advance of the final order on objections. Id. 

2. The Federal Insecticide, Fungicide, and Rodenticide Act 

EPA also regulates pesticides under FIFRA.  While the FFDCA authorizes the 

establishment of legal limits for pesticide residues in food, FIFRA requires EPA 

approval of pesticides prior to their distribution or sale and establishes a registration 

regime for regulating the use of pesticides.  7 U.S.C. § 136a(a).  EPA must approve an 

application for pesticide registration if, among other things, the pesticide will not 

cause “unreasonable adverse effects on the environment.”  Id. § 136a(c)(5).  As part of 

the application process, FIFRA requires EPA to review and approve pesticide 

labeling, and provides that use of a registered pesticide inconsistent with its labeling is 

illegal.  Id. § 136j(a)(2)(G).   

FIFRA also requires periodic reevaluation of pesticides.  Section 4 of FIFRA, 7 

U.S.C. § 136(a)-1, requires EPA to make reregistration determinations for all 

pesticides first registered prior to November 1, 1984.  Following the reregistration 
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process for these older pesticides (which is now largely complete), FIFRA directs 

EPA to re-evaluate through a process known as “registration review” all currently 

registered pesticides by the later of October 1, 2022, or 15 years after the date on 

which the first pesticide containing a new active ingredient is registered, and at 15-year 

intervals thereafter.  Id. § 136a(g)(1)(A)(iii)–(iv). 

FIFRA also explicitly requires EPA to address the FFDCA’s safety standard for 

pesticides when completing registration or registration review of a pesticide.  FIFRA 

does this by defining “[t]he term ‘unreasonable adverse effects on the environment’” 

to include “a human dietary risk from residues that result from a use of a pesticide in 

or on any food inconsistent with the standard under section 346a of Title 21.”  7 

U.S.C. § 136(bb).  Thus, Congress set forth a process by which EPA would establish 

or re-assess a pesticide’s tolerances under the FFDCA at the same time it addressed 

the pesticide’s registration or conducted a registration review under FIFRA.  

B. Factual Background 

EPA set forth a concise background of chlorpyrifos in its Denial Order.  

Chlorpyrifos (0,0-diethyl-0-3,5,6-trichloro-2-pyridyl phosphorothioate) is 
a broad-spectrum, chlorinated organophosphate (OP) insecticide that 
has been registered for use in the United States since 1965. By pounds of 
active ingredient, it is the most widely used conventional insecticide in 
the country. Currently registered use sites include a large variety of food 
crops (including tree fruits and nuts, many types of small fruits and 
vegetables, including vegetable seed treatments, grain/oilseed crops, and 
cotton, for example), and non-food use settings (e.g., ornamental and 
agricultural seed production, non-residential turf, industrial sites/rights 
of way, greenhouse and nursery production, sod farms, pulpwood 
production, public health and wood protection). For some of these 
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crops, chlorpyrifos is currently the only cost-effective choice for control 
of certain insect pests. In 2000, the chlorpyrifos registrants reached an 
agreement with EPA to voluntarily cancel all residential use products 
except those registered for ant and roach baits in child-resistant 
packaging and fire ant mound treatments. 

82 Fed. Reg. at 16,584 (ER 28).1 

In 2006, EPA “completed FIFRA section 4 reregistration and FFDCA 

tolerance reassessment for chlorpyrifos and the OP class of pesticides,” concluding 

that the pesticide was eligible for reregistration under FIFRA and that the tolerances 

met the safety standard under Section 408(b)(2) of the FFDCA, 21 U.S.C. § 

346a(b)(2).  See id.  

C. Procedural Background 

1. Administrative Petition to EPA Regarding Chlorpyrifos and 
In re PANNA. 

In September 2007, PANNA and NRDC submitted to EPA a joint petition to 

revoke all FFDCA tolerances and cancel all FIFRA registrations for chlorpyrifos 

(hereinafter the “Administrative Petition”).  Petition to Revoke All Tolerances and 

Cancel All Registrations for the Pesticide Chlorpyrifos, filed September 2007 (ER 1-

24).  The Administrative Petition raised ten claims.  Id.  EPA provided PANNA and 

NRDC with two interim responses on July 16, 2012, and July 15, 2014, which stated 

EPA’s intention to deny six of their ten claims in full, and granted in part and denied 

                                                 
1 “ER” citations refer to the Excerpts of Record submitted by Petitioners.  See Dkt. 29 
(Jan. 23, 2018).   
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in part a seventh claim.2  82 Fed. Reg. at 16,585-90 (ER 29-34).  “The remaining 

claims (7-9) all related to same issue: Whether the potential exists for chlorpyrifos to 

cause neurodevelopmental effects in children at exposure levels below EPA’s existing 

regulatory standard (10% cholinesterase inhibition).”  Id. at 16,583 (ER 27).   

In September 2014, PANNA and NRDC filed a petition for writ of mandamus.  

See generally In re PANNA, No. 14-72794 (9th Cir.).  This Court ordered EPA to “issue 

either a proposed or final revocation rule or a full and final response” to the 

Administrative Petition by October 31, 2015.  In re PANNA, 798 F.3d 809, 815 (9th 

Cir. 2015).  The Court then ordered EPA to take final action on the Administrative 

Petition by March 31, 2017.  In re PANNA, 808 F.3d 402, 402-03 (9th Cir. 2015); In re 

PANNA, 840 F.3d 1014, 1015 (9th Cir. 2016).   

2. EPA’s Decision to Deny the Administrative Petition. 

In November 2015, EPA initially proposed to respond to the Administrative 

Petition by “revok[ing] all chlorpyrifos tolerances based in part on uncertainty 

surrounding the potential for chlorpyrifos to cause neurodevelopmental effects--the 

issue raised in petition claims 7-9.”  82 Fed. Reg. at 16,583 (ER 27).  A year later, 

“EPA published a notice of data availability that released for public comment EPA’s 

                                                 
2 In both interim responses, EPA made clear that, at PANNA and NRDC’s request, it 
would issue a denial order under FFDCA § 346a(d)(4)(A)(iii) for these claims and that 
absent such a request, it would defer issuing a denial order until it addressed the 
remaining petition claims. 
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revised risk assessment that proposed a new regulatory point of departure based on 

the potential for chlorpyrifos to result in adverse neurodevelopmental effects.”  Id.  

EPA reviewed the voluminous comments received on the revocation proposal 

and on the notice of data availability, and on March 29, 2017, EPA denied the 

Administrative Petition.  Id. at 16,581 (ER 25).  EPA, in the Denial Order, stated that 

it had determined that comments “suggest that there continue to be considerable 

areas of uncertainty with regard to what the epidemiology data show and deep 

disagreement over how those data should be considered in EPA’s risk assessment.”  

Id. at 16,590 (ER 34).  “EPA . . . concluded that, despite several years of study, the 

science addressing neurodevelopmental effects remains unresolved and that further 

evaluation of the science during the remaining time for completion of registration 

review is warranted to achieve greater certainty as to whether the potential exists for 

adverse neurodevelopmental effects to occur from current human exposures to 

chlorpyrifos.” Id. at 16,583 (ER 27).  

3. The Ninth Circuit’s Denial of Further Mandamus Relief and 
the Instant Judicial Petition for Review of the Denial Order. 

Following the issuance of the Denial Order, PANNA and NRDC moved for 

further relief concerning both the Denial Order and the administrative objections 

process in the separate mandamus action.  In re PANNA, Case No. 14-72794, Dkt. 

No. 55 (Mot. for Further Mandamus Relief, Apr. 5, 2017).  This Court denied the 

motion, stating “[n]ow that EPA has issued its denial, substantive objections must 
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first be made through the administrative process mandated by [the FFDCA]” and, 

once EPA issues a final order, only then can the Court “consider the merits of EPA’s 

‘final agency action.’”  In re PANNA, 863 F.3d 1131, 1132-33 (9th Cir. 2017) 

(citations omitted).  In other words, “‘[f]iling objections and awaiting their resolution 

by the EPA Administrator is a prerequisite to obtaining judicial review’ of EPA’s final 

response to the petition.”  Id. at 1133. 

On June 5, 2017, Petitioners filed this case, seeking judicial review of the 

Denial Order.  On the same day, they also filed with EPA written objections to the 

denial order under the FFDCA (hereinafter “Administrative Objections”).  On 

August 21, 2017, EPA filed a Motion to Dismiss for lack of jurisdiction on the 

grounds that, under the FFDCA, judicial review is only available following the 

Administrator’s response to the administrative objections to a denial order.  Dkt. No. 

23.  On December 20, 2017, this Court denied the motion to dismiss without 

prejudice to EPA renewing the arguments in its merits brief.  Dkt. No. 31.   

On December 21, 2017, EPA filed its certified index to the administrative 

record.  Dkt. No. 32.  On January 18, 2018, EPA filed a supplemental certified index 

to the administrative record.  Dkt. No. 36.   

On January 23, 2018, Petitioners filed their opening brief in this matter.  Dkt. 

No. 38-1 (“Petrs.’ Br.”).  On that same day, Petitioners also moved to “complete” 

EPA’s administrative record or, in the alternative, for the Court to consider extra-

record evidence.  Dkt. No. 37.  On February 2, 2018, Petitioners moved the Court to 
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assign this case to the panel in In re PANNA.  Dkt. No. 51.  EPA filed responses to 

both motions (Dkt. Nos. 50 & 62-1).  On March 6, 2018, this Court denied 

Petitioners’ request to assign this case to the panel in In re PANNA and referred the 

motion to complete the administrative record to the merits panel.  Dkt. No. 68.  

4. Involvement of Intervenors and Amicus Curiae. 

Several states have moved to intervene in this case on behalf of Petitioners.  

The Court granted the request for intervention by several states on December 20, 

2017.  Dkt. No. 31.  The Court granted the request for intervention by two additional 

states on March 6, 2018.  Dkt. No. 68.  Intervenors submitted their brief in support of 

Petitioners on February 6, 2018 (Dkt. No. 54), which was accepted by the Court on 

February 8, 2018 (Dkt. No. 58).  

Two parties also moved to submit amicus briefs in this matter in support of 

Petitioners.  A group of health professional organizations and former Congressman 

Henry Waxman both submitted proposed amicus briefs for review on February 13, 

2018.  Dkt. Nos. 64 & 65. 

SUMMARY OF ARGUMENT 

The FFDCA sets forth a clear process for judicial review.  An order by EPA 

denying a petition to revoke a pesticide’s tolerance under the FFDCA is not subject to 

judicial review.  21 U.S.C. § 346a(h)(1).  Instead, a party objecting to EPA’s decision 

must first file administrative objections.  See 21 U.S.C. § 346a(g)(2)(A). EPA must then 

issue a “[f]inal decision,” id. § 346a(g)(2)(C), which is then subject to judicial review, id. 
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§ 346a(h)(1).  Here, however, Petitioners ask this Court to do precisely what the 

FFDCA prohibits—review an order by EPA denying a petition to revoke a pesticide’s 

tolerance—rather than wait and review EPA’s final decision after the administrative 

objections process.   

This Court should decline Petitioners’ request and instead let EPA address 

Petitioners’ Administrative Objections to the Denial Order in the first instance.  First, 

this Court may not review EPA’s Denial Order because the FFDCA’s bar on judicial 

review is jurisdictional and not subject to waiver.  Second, even if this Court could 

waive the administrative exhaustion requirement in the FFDCA, it should decline to 

do so.  The arguments Petitioners raise in this case are identical to the Administrative 

Objections they have raised before EPA in the administrative objections process.  

EPA should be allowed to address those objections first in the manner set forth by 

the FFDCA, prior to this Court doing so, especially where, as here, Petitioners fail to 

meet the high bar of showing that further administrative proceedings are futile.  

Lastly, Petitioners have asked this Court—if it finds it lacks jurisdiction to review the 

underlying Denial Order—to issue a writ of mandamus directing EPA to issue a final 

decision on their Administrative Objections by a time certain.  This request should be 

rejected as failing to comply with the Federal Rules of Appellate Procedure and, in 

any event, is wholly based upon a misreading of a letter sent by EPA which 

Petitioners use to argue that EPA is engaged in unreasonable delay.  
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STANDARD OF REVIEW 

EPA’s decisions setting forth tolerances for pesticides under the FFDCA are 

reviewed under the Administrative Procedure Act (“APA”).  Nw. Coal. for Alts. to 

Pesticides v. EPA, 544 F.3d 1043, 1047 (9th Cir. 2008).  “Under the APA, [this Court 

should] set aside an agency’s decision if it is ‘arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.’” Id. (quoting 5 U.S.C. § 

706(2)(A)). “‘The scope of review under the ‘arbitrary and capricious’ standard is 

narrow and a court is not to substitute its judgment for that of the agency.’”  Id. at 

1048 (quoting Mfrs’ Ass’n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983)).  

“Unless exceptional circumstances are present, judicial review can only take 

place once administrative action is final and all administrative remedies have been 

exhausted.”  Peter Kiewit Sons’ Co. v. U.S. Army Corps of Eng’rs, 714 F.2d 163, 167 (D.C. 

Cir. 1983).  Finality is a jurisdictional requirement and “‘no one is entitled to judicial 

relief for a supposed or threatened injury until the prescribed administrative remedy 

has been exhausted.’”  Id. at 167 (quoting Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 

41, 50-51 (1938)); see also Sierra Club v. U.S. Nuclear Regulatory Comm’n, 825 F.2d 1356, 

1359 (9th Cir. 1987) (explaining the “jurisdictional bar” applied to “petitions filed 

before a final order has been entered.”); Peter Kiewit Sons’ Co., 714 F.2d at 167 (citing).  

Where a statute and agency regulations create a mandatory administrative process that 

must be pursued before judicial review, courts must enforce exhaustion of the 

administrative remedies requirements strictly.  Darby v. Cisneros, 509 U.S. 137 (1993). 

  Case: 17-71636, 03/08/2018, ID: 10791171, DktEntry: 69, Page 21 of 100



13 
 

With respect to mandamus requests, “[m]andamus is an extraordinary remedy 

and one that will be employed only in extreme situations.”  Clorox Co. v. U.S. Dist. 

Court for N. Dist. of Cal., 779 F.2d 517, 519 (9th Cir. 1985) (citations omitted).  The 

circumstances that will justify interference with non-final agency action must be truly 

extraordinary, because this Court’s supervisory province as to agencies is not as direct 

as its supervisory authority over trial courts.  Pub. Util. Comm’r of Or. v. Bonneville Power 

Admin., 767 F.2d 622, 630 (9th Cir. 1985).  The party seeking a writ of mandamus 

bears the burden of proving that its right to issuance of the writ is “clear and 

indisputable.”  In re Cal. Power Exch. Corp., 245 F.3d 1110, 1120 (9th Cir. 2001) 

(internal quotation marks and citation omitted). 

ARGUMENT 

I. This Court Lacks Jurisdiction Over the Petition for Review Because EPA 
Has Not Issued a Final Order Subject to Judicial Review. 

This Court has already acknowledged that the FFDCA’s administrative 

objections process is a statutory prerequisite to judicial review of an order on a 

petition to revoke a tolerance.  In re PANNA, 863 F.3d at 1132-33.  In their brief, 

Petitioners do not contend that they have exhausted the FFDCA’s administrative 

remedies.  Rather, they argue that exhaustion is not a jurisdictional bar.  Petrs.’ Br. at 

41-43.  Petitioners are incorrect.  Under the FFDCA, filing objections to a denial of a 

petition to revoke the tolerances of a pesticide is a prerequisite to judicial review, and 

only the final order issued at the conclusion of the administrative objections process is 
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reviewable in the Courts of Appeals.  21 U.S.C. § 346a(h); 40 C.F.R. §§ 178.65, 180.30.  

Moreover, Petitioners are not entitled to seek judicial review under FIFRA because 

the FFDCA provides the exclusive remedy to address arguments raised under both 

statutes.  

A. The FFDCA’s Exhaustion Requirement Is Jurisdictional and May 
Not Be Waived. 

Despite acknowledging that the administrative objections process is designed 

to be a prerequisite to judicial review—and in fact filing such objections here—

Petitioners nonetheless ask this Court to review the Denial Order before that 

administrative process is complete.  But Petitioners’ exclusive remedy is to seek 

review of the final order issued at the conclusion of the administrative proceedings. 

Moreover, even if the FFDCA did not expressly prohibit review of the Denial Order, 

this Court would also lack jurisdiction under the APA to review the Denial Order 

because that order is not “final agency action.”  See 5 U.S.C. § 704.  Indeed, this 

Court, in the prior mandamus action, noted that PANNA and NRDC, two of the 

Petitioners in this case, acknowledged that “‘[f]iling objections and awaiting their 

resolution by the EPA Administrator is a prerequisite to obtaining judicial review’ of 

EPA’s final response to the petition.” See In re PANNA, 863 F.3d at 1133. 

  Case: 17-71636, 03/08/2018, ID: 10791171, DktEntry: 69, Page 23 of 100



15 
 

1. Congress Changed the FFDCA’s Judicial Review and 
Administrative Objections Provisions Such That EPA’s 
Actions Would Not Be Subject to Both Proceedings at the 
Same Time. 

Prior versions of the FFDCA permitted certain actions by EPA to be subject to 

either further administrative review or judicial review.  See 21 U.S.C. § 346a(e), (i) 

(1982) (revised in 1996).  In 1996 Congress amended the statute in the Food Quality 

Protection Act and eliminated the opportunity for judicial review without the 

completion of the administrative process.  Pub. L. No. 104–170, 110 Stat. 1489.  

Oddly, Petitioners point this Court to a D.C. Circuit case addressing the prior version of 

the FFDCA.  Petrs.’ Br. at 44.  There, EPA issued a regulation “following notice and 

comment and pursuant to § 346a(e), which permits EPA on its own initiative to 

establish tolerances for pesticides and provides that ‘[r]egulations issued under this 

subsection shall upon publication be subject to paragraph (5) of subsection (d).’”  

Nat’l Coal. Against the Misuse of Pesticides v. Thomas, 809 F.2d 875, 879 (D.C. Cir. 1987) 

(quoting 21 U.S.C. § 346a(e) (prior version)).  That subsection, 21 U.S.C. § 346a(d)(5), 

permitted petitioners to seek an administrative hearing on their objections to EPA’s 

regulation.  Id.  EPA argued that § 346a(d)(5) required petitioners to seek an 

administrative hearing before invoking judicial review.  Id.   

The D.C. Circuit rejected this argument, noting the language used in the judicial 

review provision of the then-applicable statute.   

Section 346a(i)(1) provides for judicial review of ‘any order under 
subsection (d)(5), (e), or (l).’ As we observed previously, EPA's final rule 
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of February 14, 1986 and the extension of September 1986 both qualify 
as ‘order[s] under subsection ... (e).’ If we accept EPA's argument that 
judicial review under § 346a(i)(1) can only follow formal hearings under 
subsection (d)(5) of § 364a, then the reference in § 346a(i)(1) to orders 
under subsection (e) is rendered surplusage. Both the language and 
structure of § 346a therefore indicate that resort to a formal hearing is 
unnecessary before repairing to the courts. 

Id. (citation omitted).  Thus petitioners had the option to seek further administrative 

review or to seek judicial review first under this prior version of the statute.   

After that 1987 decision, Congress changed the FFDCA such that EPA actions 

under § 346a are either subject directly to judicial review or, as is the case here, subject 

to an administrative objections process, the outcome of which is subject to judicial 

review.  21 U.S.C. §§ 346a(g)(2)(A), (h)(1).  No longer could an action be subject 

immediately to both types of review.  The statute clearly states that only decisions 

under §§ 346a(e)(1)(C), (f)(1)(C), and (g)(2)(C) are subject to judicial review.  21 U.S.C. 

§ 346a(h)(1).  EPA’s Denial Order was issued in response to an Administrative 

Petition under § 346a(d)(4)(A)(iii), which, unlike the regulation in National Coalition 

Against the Misuse of Pesticides, is not listed as an order subject to judicial review.  

Indeed, Congress’s revision of the statute seems designed to prohibit the very 

situation Petitioners’ ask the Court to permit here: simultaneous review of an EPA 

decision under the FFDCA in both further administrative and judicial proceedings.  
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2. The FFDCA’s Exhaustion Requirement Sets Forth the Sort 
of Detailed Process Indicating That It Is a Jurisdictional 
Requirement.  

The determination that the FFDCA’s judicial review provision is jurisdictional 

is confirmed by the specific language of the judicial review provision at issue.  In 

McBride Cotton, this Court differentiated general exhaustion requirements in statutes 

(which are not jurisdictional) from statutory exhaustion provisions setting forth 

detailed administrative procedures (which are jurisdictional).  McBride Cotton & Cattle 

Corp. v. Veneman, 290 F.3d 973, 978-80 (D.C. Cir. 2002).  For instance, the Court 

compared general, non-jurisdictional, exhaustion provisions such as “No action shall 

be brought . . . until such administrative remedies as are available are exhausted,” with 

the “sweeping and direct” exhaustion provision in Gallo Cattle Co. v. United States 

Department of Agriculture, 159 F.3d 1194 (9th Cir. 1998).  There, the statute detailed a 

petition process, a hearing before the Secretary, and a final ruling by the Secretary, 

which would only then vest the court with jurisdiction.  McBride Cotton, 290 F.3d at 

979-80.  The Court held that this exhaustion requirement was jurisdictional because it 

“explicitly granted the district court jurisdiction over only those claims which had 

previously been presented to the Secretary by administrative petition.”  Id. (citing 

Gallo, 159 F.3d at 1197-98). 

FFDCA section 346a details an administrative process similar to the one at 

issue in Gallo Cattle that this Court held required exhaustion prior to vesting 

jurisdiction.  To establish jurisdiction to challenge a pesticide tolerance determination, 
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Petitioners had to file objections with the EPA Administrator within 60 days after the 

order was issued, which they did, and the objections process then allows requestors to 

seek a public evidentiary hearing.  21 U.S.C. § 346a(g)(2)(A)-(B).  “As soon as 

practicable after receiving the arguments of the parties,” EPA must describe the 

actions taken in response to the objections, and any warranted revisions to the 

determination, in a final order.  Id. § 346a(g)(2)(C).  Only then may a petitioner seek 

judicial review of the final order in a Court of Appeals.  Id. § 346a(h)(1).  Moreover, 

the FFDCA provides that “[a]ny issue as to which review is or was obtainable under 

[Section 346a] shall not be the subject of judicial review under any other provision of 

law.” Id. § 346a(h)(5).  In sum, for EPA actions “subject to the objection procedure in 

FFDCA section [346a], judicial review is not available unless an adversely affected party exhausts 

these objection procedures, and any petition procedures preliminary thereto.”  40 C.F.R. 

§ 180.30(b) (emphasis added).   

In one of the few cases to examine the FFDCA’s exhaustion requirement, the 

Southern District of New York held, and the Second Circuit affirmed, that Section 

346a(h)(5) “forecloses [judicial] review prior to exhaustion of administrative 

remedies.”  State of New York v. EPA, 350 F. Supp. 2d 429, 438 (S.D.N.Y. 2004), aff’d 

sub nom. Nat. Res. Def. Council v. Johnson, 461 F.3d 164 (2d Cir. 2006).  The Southern 

District of New York explained that Section 346a(h) “constitutes the type of language 

courts have insisted upon in demonstrating congressional intention to require 

exhaustion of administrative remedies,” and “Congress’s intent to preclude review in 
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any other forum is apparent in the text of the statute, which provides that challenges 

brought pursuant to subsection (h) ‘shall not be the subject of judicial review under 

any other provision of law.’”  Id. at 438-39.  Accordingly, judicial review “would be 

precluded” absent exhaustion of the internal procedures set forth in the statute.  Id. at 

439. 

In their brief, Petitioners conflate varying types of exhaustion provisions and 

their jurisdictional effects.  Petrs.’ Br. at 42-44.  But none of the cases cited by 

Petitioners in support of their exhaustion arguments concerned the FFDCA, nor do 

they deal with exhaustion of remedies where Congress statutorily prescribes a detailed 

administrative process that must be satisfied prior to judicial review. 

Petitioners additionally urge the Court to waive the FFDCA’s exhaustion 

requirement as futile because they do not expect to obtain relief from the 

administrative process.  But futility cannot defeat statutorily-mandated procedures.  

Where, as here, exhaustion is a “statutorily specified jurisdictional prerequisite” and 

not just “simply a codification of the judicially developed doctrine of exhaustion,” it 

“may not be dispensed with merely by a judicial conclusion of futility.”  Weinberger v. 

Salfi, 422 U.S. 749, 766 (1975); Sun v. Ashcroft, 370 F.3d 932, 941 (9th Cir. 2004).  

While common law exhaustion has judicially-defined exceptions and can be waived 

for futility, the Supreme Court has instructed that courts should “not read futility or 
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other exceptions into statutory exhaustion requirements.”  Sun, 370 F.3d at 941 (citing 

Booth v. Churner, 532 U.S. 731, 741 & n.6 (2001)).3 

B. EPA’s Denial Order Is Not Subject to Judicial Review Under 
FIFRA. 

Petitioners argue that, even if judicial review is not obtainable under the 

FFDCA, the Denial Order is subject to judicial review under FIFRA.  Petrs.’ Br. at 47.  

However, under the express terms of the FFDCA, judicial review of any challenge to 

a tolerance – even if styled as a FIFRA action – is precluded unless petitioners have 

exhausted the statutory administrative procedures set forth in the FFDCA. 

As explained above, Congress precluded judicial review of EPA’s tolerance 

determinations except in compliance with the provisions of Sections 346a(g) and (h).  

And Section 346a(h)(5) explicitly states that the FFDCA provides the exclusive path 

to judicial review of tolerance-related decisions:  “Any issue as to which review is or 

was obtainable under this subsection shall not be the subject of judicial review under any other 

provision of law.”  21 U.S.C. § 346a(h)(5) (emphasis added).  This exclusive jurisdiction 

clause means that “FIFRA’s grant of jurisdiction” is “irrelevant” here.  See Nat. Res. 

Def. Council, 461 F.3d at 176; see also Geertson Farms, Inc. v. Johanns, 439 F. Supp. 2d 

1012, 1019 (N.D. Cal. 2006) (holding that the FFDCA forecloses jurisdiction under 

                                                 
3 Moreover, even if futility could be considered, as discussed infra at Argument II.B, 
Petitioners have provided no support for a claim of futility here. 
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other statutes for “[a]ny issue as to which review is or was obtainable” under Section 

346a).   

Here, the petition for review challenges the merits of EPA’s Denial Order, in 

which EPA declined to revoke the tolerances for chlorpyrifos at this time.  The 

practical effect of the petition for review is to challenge the substance of the existing 

tolerances established by EPA pursuant to its authority under the FFDCA.  

Petitioners are therefore barred from raising their claims in this Court under any other 

statute unless and until they have exhausted the FFDCA’s administrative procedures.  

See Nat. Res. Def. Council, 461 F.3d at 174 (“[A] challenge to a decision to leave a 

tolerance in effect is an issue for which review was obtainable under Section 346a(h).  As 

such, [appellants] are precluded from obtaining ‘judicial review under any other 

provision of law.’”) (emphasis in original) (citing 21 U.S.C. § 346a(h)(5)).  Petitioners 

do not suggest, nor could they, that any of the issues raised in their administrative 

petition could not be raised in the context of the administrative objections process 

under Section 346a(g).  Because Petitioners could have obtained (and in fact are 

obtaining) administrative review pursuant to Section 346a(g), the plain language of 

Section 346a(h)(5) precludes jurisdiction over their current challenge to the tolerance 

determinations in this Court. 
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II. EPA Should Be Permitted to Address Petitioners’ Objections to the 
Denial Order Prior to This Court Addressing Those Same Objections. 

Although EPA believes the Court’s inquiry should end at the plain language of 

the FFDCA, 21 U.S.C. § 346a(h), if the Court determines that it has discretion in this 

matter, it should nonetheless decline to review EPA’s Denial Order prior to the 

conclusion of EPA’s own review of Petitioners’ Administrative Objections.  Any 

merits-based review at this point would be contrary to the direction of the FFDCA 

and would be an inefficient use of judicial and Agency resources, as EPA is still 

working on completing a final agency action based on a “whole record.”  See 5 U.S.C. 

§ 706.  EPA will continue to develop its reasoning and administrative record during 

the FFDCA objections process, as the Administrative Objections raise arguments that 

were not before the Agency when it issued the Denial Order.  Thus, both the Court 

and EPA would benefit from giving the Agency the opportunity to complete its 

analysis and present a full record to the Court in any future petition for review of the 

final decision. 

A. EPA Should Address Petitioners’ Arguments First in the 
Administrative Objections Proceedings. 

The arguments Petitioners present here are exactly the same as those presented to 

EPA in their Administrative Objections to EPA’s Denial Order, as shown by the 

following comparison.  
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Petitioners’ Brief Point Headings Administrative Objections Point 
Headings 

EPA Lacks the Statutory Authority To 
Maintain Chlorpyrifos Tolerances in the 
Absence of an Affirmative Finding that 
Chlorpyrifos Is Safe (Petrs.’ Br. 28)  

EPA’s Denial of the 2007 Petition Is 
Illegal Because EPA Cannot Maintain 
Tolerances in the Face of Its Findings 
that Chlorpyrifos is Unsafe (ER 149)   

EPA’s Findings that Chlorpyrifos Is 
Unsafe Compel It To Revoke the 
Tolerances (Petrs.’ Br. 30) 

EPA’s Findings that Chlorpyrifos is 
Unsafe Compel the Administrator to 
Revoke All Chlorpyrifos Food Tolerances 
(ER 152) 

A Desire to Continue Studying the 
Science Is Not a Legally Permissible 
Reason To Leave Chlorpyrifos 
Tolerances in Place (Petrs.’ Br. 34)  

Scientific Uncertainty is Not a Legally 
Permissible Reason to Leave Chlorpyrifos 
Tolerances in Place (ER 154). 

The Deadline for Completing 
Registration Review Is Not a License To 
Deny the Petition and Maintain 
Tolerances for Unsafe Pesticides (Petrs.’ 
Br. 38)  

The Deadline for Completing 
Registration Review for All Older 
Pesticides is Not A License to Maintain 
Tolerances for Pesticides That are Unsafe 
(ER 161)  

EPA is still evaluating the arguments presented by Petitioners and two other groups in 

their administrative objections.  Until the Agency has had the opportunity to fully 

consider these arguments during the objections process, it would be contrary to the 

FFDCA’s administrative exhaustion provisions for EPA to address them in this 

petition for review. 

Petitioners’ arguments made in support of their Administrative Objections 

were not the focus of the underlying petition to revoke tolerances for chlorpyrifos (see 

Administrative Petition (ER 1-24)), but were instead first directly raised after the 

Denial Order was entered.  The Denial Order does not directly address them because 

they were not before the Agency at the time.  These issues should be “first decided by 

an agency specifically equipped with expertise to resolve the regulatory issues raised.”  
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New Mexico Ass’n for Retarded Citizens v. State of N.M., 678 F.2d 847, 850 (10th Cir. 

1982) (discussing the doctrine of primary jurisdiction).  

Petitioners prematurely ask this Court to wade into the legal, science and policy 

questions embedded in the Administrative Objections in the first instance.  Petitioners 

assert that at the heart of the objections is a legal claim—that EPA may not leave 

chlorpyrifos tolerances in place pending the completion of registration review without 

making a safety finding in response to the Petition—and that the objections process 

would therefore not be informed or advanced by EPA’s ruling on this subject.  Petrs.’ 

Br. at 45-46.  The objections provisions of FFDCA in 21 U.S.C. § 346a(g)(2)(A) and 

EPA’s implementing regulations at 40 C.F.R. §§ 178.20-.25 do not limit the objections 

process to only factual issues.  While EPA will only grant a request for an evidentiary 

hearing to resolve factual disputes, purely legal and policy issues may appropriately be 

raised in the objections process and – whether or not an evidentiary hearing is 

necessary – EPA must consider and address those issues in its response.  See 40 C.F.R. 

§§ 178.20(c), 178.30.  Accordingly, the administrative objections process is the 

appropriate forum for the Agency to develop and present its views with respect to 

Petitioners’ objections. 

Not only is EPA considering the objections raised by Petitioners in the 

administrative process, but EPA is also considering the implications of Petitioners’ 

proposed approach on the interplay between the statutorily mandated 15-year 

registration review process in FIFRA and a petition to revoke a pesticide’s tolerance 
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under the FFDCA.  EPA is statutorily required to complete a registration review of 

approximately 700 chemicals (including chlorpyrifos) every fifteen years.  See EPA 

Website, Registration Review Process, https://www.epa.gov/pesticide-

reevaluation/registration-review-process (“As of July 1, 2017, there are about 725 

registration review ‘cases’ that include approximately 1,140 pesticide active 

ingredients.”).  This 15-year interval reflects Congress’ effort to balance the need for 

EPA to assure that chemicals are safe for use, while at the same time recognizing the 

enormity of the task of reevaluating over 1,000 active ingredients4 and EPA’s limited 

resources.  

Petitioners contend, however, that EPA, when responding to an administrative 

petition to revoke a chemical’s tolerance under the FFDCA, must affirmatively find 

that a pesticide is safe under the FFDCA, which is the same as completing a partial 

registration review for that pesticide.5  Petrs.’ Br. at 28-30.  Requiring EPA to do so in 

all instances may be unworkable, as anyone can file an administrative petition to revoke 

a chemical’s tolerance at any time.  21 U.S.C. § 346a(d)(1).  Moreover, Petitioners’ 

                                                 
4 During a registration review EPA is required to “[a]ssess changes since a pesticide’s 
last [registration] review,” including new risk assessment methods, new studies, and 
new data on pesticides, to name a few.  40 C.F.R. § 155.53(a). 
5 The registration review process under FIFRA requires that a pesticide not have 
“unreasonable adverse effects on the environment,” which has two subcomponents, 
(1) an unreasonable risk to humans or the environment and (2) a human dietary risk 
consistent with the FFDCA.  7 U.S.C. § 136(bb).  Thus a full reassessment of a 
pesticide’s tolerances under the FFDCA would satisfy the second subcomponent of 
the registration review process under FIFRA.  
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approach “would effectively give petitioners under the FFDCA the authority to re-

order scheduling decisions regarding the FIFRA registration review process that 

Congress has vested in the administrator.”  82 Fed Reg. at 16,590 (ER 34).   

Petitioners objected to the Denial Order and have timely raised those 

objections with EPA through their Administrative Objections, which EPA is currently 

considering.  Regardless of EPA’s eventual response and final decision, this Court 

should let EPA address those objections in the first instance.  The Agency’s final 

decision could obviate the need for any judicial review, either in whole or in part, but 

even if Petitioners believe some judicial review is still necessary at that point, the 

Court will have the benefit of a more complete administrative record tailored to 

Petitioners’ objections and the Agency’s responses thereto. 

B. The Administrative Objections Process Is Not Futile. 

While the FFDCA’s bar on judicial review is jurisdictional, such that no futility 

exception applies, Petitioners also fail to show that the administrative objections 

process is futile.  First, Petitioners argue that exhaustion would be futile because EPA 

has decided to “leave Chlorpyrifos tolerances in place in the absence of a safety 

finding for five or more years.”  Petrs.’ Br. at 45.  This is not only inaccurate, but also 

based on a misreading of a December 2017 letter that EPA sent to Senator Udall.  As 

set forth in the declaration of Charlotte Bertrand, EPA never asserted in the letter that 

its response to the administrative objections would be delayed for several years.  See 

EPA Resp. to Petrs.’ Mot. to Assign Panel, Bertrand Decl. ¶¶ 4-5 (Dkt. No. 62-2).  
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EPA has also not stated that it will delay its response to the administrative objections 

until the registration review process for chlorpyrifos is due in October 2022.  Id.  EPA 

will issue a final order subject to judicial review once it has completed its review of the 

administrative objections, at which point Petitioners are entitled to judicial review of 

that final order.  Further, even if Petitioners were not pinning their delay argument 

specifically to this mistaken interpretation of the letter to Senator Udall, the amount 

of time needed to complete the objections process is not, in any event, relevant to the 

futility inquiry.  By definition, any exhaustion requirement will delay judicial review.  

The question is not whether the specified administrative process will take some time, 

but rather, whether there is reason to believe that that investment of time will be 

pointless in a particular case.  See, e.g., Tesoro Refining & Marketing Co., 552 F.3d 868, 

874 (D.C. Cir. 2009) (“The futility exception is ‘quite restricted’ and limited to 

situations ‘when resort to administrative remedies [would be] ‘clearly useless.’”) 

(citations omitted). 

Second, Petitioners have not presented clear evidence that the decision to be 

reached at the conclusion of the administrative objections process has already been 

determined.  See Diaz v. United Agric. Employee Welfare Benefit Plan & Trust, 50 F.3d 

1478, 1485-86 (9th Cir. 1995) (denying futility exception because “bare assertions” of 

futility are insufficient and “record contains nothing but speculation to suggest that 

the administrators would have reached a preconceived result”).  A finding of futility 

“require[s] the ‘certainty of an adverse decision’ or indications that pursuit of 
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administrative remedies would be ‘clearly useless.’”  UDC Chairs Chapter v. Bd. of 

Trustees of Univ. of D.C., 56 F.3d 1469, 1475 (D.C. Cir. 1995) (citation omitted). “The 

mere ‘probability of administrative denial of the relief requested does not excuse 

failure to pursue’ administrative remedies.” Id. (citation omitted).  Petitioners, a group 

of States, and a separate non-profit organization each filed administrative objections 

to the denial order.  See Objections to March 29, 2017 Order Denying PAN/NRDC 

Petition to Revoke All Tolerances and Cancel All Registrations for the Pesticide 

Chlorpyrifos (June 5, 2017) (ER 121-64); Objections of the States of New York, et al., 

to EPA’s March 29, 2017 Order Denying Petition to Revoke Tolerances for 

Chlorpyrifos and Leaving Tolerances in Effect (June 5, 2017) (ER 165-83); Objection 

of North Coast Rivers Alliance (June 2, 2017), EPA-HQ-OPP-2007-1005-0516 

(Administrative Record Index No. 206).  Petitioners have offered no evidence to 

suggest that the Agency will simply ignore these objections, particularly when, as 

noted above, many of the arguments presented were not before EPA when it issued 

the Denial Order.  Just because Petitioners are unsatisfied with the Denial Order does 

not mean that there is “certainty of an adverse decision” in the ongoing administrative 

objections process. 

Third, Petitioners argue that a Court may “dispense[] with exhaustion when it 

would deny review of a claim that the agency acted in derogation of clear statutory 

prohibitions or in excess of its statutory authority if doing so would leave parties 

without recourse.”  Petrs.’ Br. at 46.  Importantly, Petitioners have a clear course of 
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redress under the FFDCA through the administrative objections process.  None of 

the cases cited by Petitioners is remotely similar to the case here.  See Leedom v. Kyne, 

358 U.S. 184, 187-89 (1958) (plaintiff was not limited to judicial review under the 

Wagner act, which contained exhaustion requirements, where plaintiff showed that 

“unlawful action of the Board has inflicted an injury on the petitioners for which the 

law, apart from the review provisions of the Wagner Act, affords a remedy”) (emphasis 

added); Oestereich v. Selective Serv. Sys. Local Bd. No. 11, 393 U.S. 233, 238 (1968) (draft 

board’s decision to induct divinity student into military despite clear statutory bar on 

induction of such students was subject to pre-induction review, rather than requiring 

divinity student to “be inducted and raise his protest through habeas corpus or defy 

induction and defend his refusal in a criminal prosecution”); Chamber of Commerce of 

U.S. v. Reich, 74 F.3d 1322, 1328 (D.C. Cir. 1996) (challenge to executive order alleged 

to be in violation of the National Labor Relations Act where the government 

conceded and did not argue that “Congress precluded non-statutory judicial review”). 

Indeed, contrary to Petitioners’ assertions that EPA has “exceed[ed] its statuory 

authority,” (Petrs.’ Br. at 46) (citing Bowen v. Mich. Academy of Family Physicians, 476 U.S. 

667, 681 (1986)), EPA is in fact “obey[ing] [Congress’s] statutory commands” with 

respect to the FFDCA by reviewing the administrative objections raised by 

Petitioners.  See Bowen, 476 U.S. at 680.  Bowen is also inapposite as, there, 

“Respondents’ attack on the regulation [was] not subject to such a requirement 

because there [was] no hearing, and thus no administrative remedy, to exhaust.”  Id. at 
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679 n.8.  Here, of course, Petitioners have properly sought an administrative remedy 

from EPA, but still ask this Court to rule prior to EPA answering the Administrative 

Objections.  

Accordingly, the Court should decline to exercise any discretion it has to review 

EPA’s Denial Order prior to the conclusion of EPA’s own review of Petitioners’ (and 

others’) objections to the Denial Order. 

III. Petitioners’ and Intervenors’ Requests for Mandamus Relief Are 
Improper and Should Be Rejected. 

Petitioners—for the first time in their opening brief—suggest to the Court that 

“if this Court determines it lacks jurisdiction, it should issue a writ of mandamus 

directing EPA to decide LULAC’s objections within 60 days.”  Petrs.’ Br. at 50.  

Intervenors also seek different mandamus relief, specifically an order requiring EPA 

to finalize the proposed revocation rule. 6  Intervenor Br. at 63 (Dkt. No. 55).  These 

requests for mandamus relief have not been properly put before the Court pursuant 

to Federal Rule of Appellate Procedure 21(a).  Moreover, the entire request for 

                                                 
6 Intervenors’ separate mandamus request is also improper because they have not 
established Article III standing in this matter, see EPA Response to Mot. Intervene 
(Dkt. No. 15), and, as such, may not “pursue relief that is different from that which is 
sought by a party with standing.”  Town of Chester N.Y. v. Laroe Estates, Inc., 137 S. Ct. 
1645, 1651 (2017) (discussing intervention under Fed. R. Civ. P. 24).  Moreover, 
although EPA initially proposed to revoke tolerances for chlorpyrifos, it has no 
obligation to finalize that proposed rule.  Envtl. Integrity Project v. McCarthy, 139 F. 
Supp. 3d 25, 39 (D.D.C. 2015) (“An agency may decide not to proceed with a 
proposed rule . . . .”). 
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mandamus appears to be based upon nothing more than Petitioners’ own misreading 

of a letter sent from EPA to a member of Congress.  Accordingly, these mandamus 

requests should be summarily rejected by this Court. 

A. Petitioners and Intervenors Must Request Mandamus Relief 
Through the Process Set Forth in Rule 21(a). 

The Federal Rules of Appellate Procedure are clear.  In order to request 

mandamus relief from a Court of Appeals, a party should petition the Court for a 

writ.  Fed. R. App. P. 21(a).  Then, after the petition has been lodged with the Court, 

the Court “may deny the petition without an answer.  Otherwise, it must order the 

respondent, if any, to answer within a fixed time.”  Id. at 21(b)(1).  To date, Petitioners 

have not filed a Rule 21 petition, nor has this Court issued any orders treating this 

part of Petitioners’ brief as such a petition or directing EPA to file a response. 

Here, Petitioners and Intervenors did not follow the proper procedures to file a 

petition for a writ of mandamus from this Court to order EPA to address Petitioners’ 

administrative objections by a date certain.  This Court should reject such requests 

absent the required petition.7  See United States v. Davis, 953 F.2d 1482, 1498 (10th Cir. 

1992) (“In seeking mandamus, however, we note that counsel has not complied with 

Fed. R. App. 21(a) concerning the requirement of filing a separate petition and proof 

                                                 
7 Petitioners and Intervenors do not even attempt to provide a compelling reason why 
they did not comply with the Federal Rules of Appellate Procedure.  Indeed, at least 
two of the Petitioners, PANNA and NRDC, are well aware of how to request a writ 
of mandamus from this Court as they did so successfully in In re PANNA, Case No. 
14-72794 (9th Cir.). 
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of service on the respondent judge, as well as other parties below.”); EEOC v. Neches 

Butane Products Co., 704 F.2d 144, 152 (5th Cir. 1983) (“[A] mandamus petitioner may 

not fail to comply with rule 21 without providing an adequate excuse. We do not 

believe that it would be proper for us to consider today whether we would grant a 

petition for a writ of mandamus when no petition has been presented to us.”); accord 

Jones & Guerrero Co., Inc. v. Sealift Pac., 650 F.2d 1072, 1074 (9th Cir. 1981) (per curiam) 

(“The procedural requirements for mandamus have not been met here. See Fed. R. 

App. P. 21(a). We refuse to construe the appeal as a petition for mandamus.”).   

B. Petitioners’ Mandamus Request Is Based on an Inaccurate 
Reading of an EPA Letter. 

Although Petitioners’ mandamus request should be rejected for failure to 

comply with the mandatory rules of appellate procedure, it is worth noting at this 

preliminary stage that Petitioners’ request for mandamus relief falls woefully short of 

meeting the requirements set forth in Telecommunications Research and Action Center v. 

FCC (TRAC), 750 F.2d 70 (D.C. Cir. 1984) and applied by this Court, see e.g. 

Independence Mining Co. v. Babbitt, 105 F.3d 502 (9th Cir. 1997) (“We look to the so-

called TRAC factors in assessing whether relief under the APA is appropriate.”).  

Petitioners’ request is premised on a mischaracterization of a December 18, 2017 

letter from EPA to Senator Tom Udall.  See Petrs.’ Br. at 50-51 (asserting that EPA 

intends to delay answering the administrative objections for five years).  Contrary to 

Petitioners’ suggestion, the Udall Letter did not state that EPA would wait five years 
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to complete the administrative objections process; it merely said that “the same 

individuals that support the agency’s response are also working on many other 

competing time-sensitive deadlines and priorities.”  Petrs.’ Br., Ordonia Decl., Ex. F 

at 3-4 (Dkt. No. 38-3) (Udall Letter).  Petitioners appear to have conflated EPA’s 

plans for the registration review of chlorpyrifos with EPA’s plans to respond to the 

objections.  As explained in the Declaration of Charlotte Bertrand, EPA “did not 

assert in the Letter that our response would be delayed for several years.”  Bertrand 

Decl. ¶ 4.  “EPA’s response to the administrative objections is not . . . part of [the 

registration review] process, nor did EPA represent in the Letter that its response to 

the objections will await completion of that process.”  Id. ¶ 5.   

Petitioners’ application of the TRAC factors is focused almost entirely on this 

mischaracterization of EPA’s plans to address LULAC’s administrative petition.  

Indeed, in assessing TRAC factor 1, Petitioners boldly and incorrectly state “EPA’s 

plan to postpone action for five years violates the rule of reason.”  Petrs.’ Br. at 51.  

But, EPA does not plan to postpone action the administrative objections for five 

years.  Once this mistaken assumption is removed from their argument, Petitioners’ 

rationale for being entitled to mandamus relief evaporates.8 

                                                 
8 Petitioners also attempt to recycle their failed argument for further mandamus relief 
in the In re PANNA case, by asking this Court to assess the delay from when the 
original administrative petition was filed in 2007.  See Petrs.’ Br. at 51.  As this Court 
acknowledged, EPA “has now done what we ordered it to do,” by issuing the Denial 
Order.  In re PANNA, 863 F.3d at 1133. 
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Accordingly, Petitioners’ and Intervenors’ requests for mandamus relief should 

be rejected for failing to comply with the relevant Rules of Appellate Procedure and, 

in any event, fall far short of meeting their burden of proving that their right to 

issuance of the writ is “clear and indisputable.”  In re Cal. Power Exch. Corp., 245 F.3d 

at 1120 (internal quotation marks and citation omitted). 

CONCLUSION 

For the foregoing reasons, this Petition should be dismissed.  

 

Respectfully submitted, 

 
 
 

Of Counsel: 
MARK DYNER 

Office of the General Counsel 
U.S. Environmental Protection Agency 
William Jefferson Clinton Building, North 
1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20460 
 

JEFFREY H. WOOD 
Acting Assistant Attorney General 

 
s/Phillip R. Dupre 

PHILLIP R. DUPRÉ 
ERICA M. ZILIOLI 

Attorneys, Environmental Defense Section 
Environment and Natural Resources Div. 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C.  20044 
(202) 616-7501 (Dupré) 
(202) 514-6390(Zilioli) 
phillip.r.dupre@usdoj.gov 
erica.zilioli@usdoj.gov 
 

 

MARCH 8, 2018 
 

  Case: 17-71636, 03/08/2018, ID: 10791171, DktEntry: 69, Page 43 of 100



35 

STATEMENT OF RELATED CASES 

This case involves a challenge to an action taken by Respondent EPA in 

response to a deadline imposed by this Court in In re PANNA v. EPA, No. 14-72794; 

however, Respondent EPA does not believe this case, or any other case, is related 

according to the standard set forth under Circuit Rule 28-2.6.  
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