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Water Quality Standards Regulatory
Revisions

AGENCY: Linvironmenlal Proleclion
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA updates the foderal water
quality standards (W(QS) regulation to
provide a better-defined pathway for
slales and aulhorized leibes Lo improve
waler qualily and prolect high qualily
walers. The WQS regulalion eslablishes
i strong foundation for water quality
management programs, including water
ruality assessments, impairad wators
lists, and total maximum duily loads, as
well as water quality-based effluent
limits in National Pollutant Discharge
Lliminalion Syslem (NPDLS) discharge
permils. In this rule, LPA is revising six
program areas Lo improve the WQS
regulation’s effectivencss, increase
transparency, and enhance
opportunities for meaningful public
engigement at the state, tribal and local
levels. Specifically, in this rule EPA:
Clarifics what constitutes an
Administrator’s determination that new
or revised WQ)S are necessury; refines
how stutes and authorized tribes assign
and revise designaled uses [or
individual waler bodies; revises Lhe
lriennial review requirements lo clarily
the role of now or updated Clean Water
Act (CWA) section 304(a) criteria
recommendations in the development of
WQS by stutes and authorized tribes,
and applicable WQS thut must be
reviewed triennially; establishes
stronger anlidegradalion requirements
Lo enhance proleclion ol high qualily
walers and promoles public
transparency; adds new regulatory
provisions to promote the appropriate
usc of WQS variances; and clarifics that
d state or authorized tribe must adopt,
and EPA must upprove, a permit
complisnce schedule authorizing
provision prior lo aulthorizing the use of
schedules of compliance for waler
qualily-based eflfluent limils (WQBLLs)
in NPDES permits. In total, these
revisions to the WQS regulation enable
states and authorized tribes to moro
effectively uddress complex water
quality challenges, protect existing
water quality, and facilitate
environmenlal improvemenls. The linal
rule also leads 1o beller underslanding

and proper use of uvailable CWA tools
by promoting transparent und engaged
public parlicipalion. This aclion
[inalizes the WQS regulalion revisions
inilially proposed by LEPA on Seplember
4, 2013.

DATES: This final rule is effective on
October 20, 2015.

ADDRESSES: LiPA has eslablished a
docket for this action under Docket TD
No. EPA-HQ-0OW-2010-0606. All
documents in the docket ure listed on
the hitp:/fwww.regulations.gov Weh
site. Although listed in the index, some
informalion is nol publicly available,
e.g., conlidenlial business inlormalion
or olher informalion whose disclosure is
restricted by statute. Cortain other
matcrial, such as copyrighted material,
is not placed on the Internet and will be
publicly availuble only in hurd copy
form. Publicly available docket
muterials are available either
eleclronically through hitp://
www.regulations.gov or in hard copy al
the O[lice of Waler Dockel Cenler, LPA/
DC, William Jefferson Clinton Woest
Building, Room 3334, 1301 Constitution
Ave. NW., Washington, DC 20004. The
Public Reading Room is open from 8:30
d.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays, The
lelephone number [or the Public
Reading Room is (202) 5661744, and
the telephone number for the Office of
Waler Dockel Cenler is (202) 566—2426.
To view dockel malerials, call ahead (o
schedule an appoinlmenl. livery user is
entitled to copy 266 pages por day
before incurring a charge. The Docket
Center may charge $0.15 for cach page
over the 266-page limit, plus an
administrative fee of $25.00.

FOR FURTHER INFORMATION CONTACT:
Janita Aguirre, Standards and Health
TProtection Division, Office of Science
and Technology (43060T), Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington DC 20460,
telephone number: [202) 566—1860; fux
number: (202) 566—0409; email address:
WQSHegulaloryClarifications@epa.gov.
SUPPLEMENTARY INFORMATION: Tho
supplementary information section is
orgunized as follows:
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I. General Information

A. Does this action apply lo me?

The entities potentislly affected by
this rule ure shown in the table below.

Examples of potentially affected
Category P e?ﬂities Y
States and | States and authorized tribes re-
Tribes. spensible for administering or
overseeing water quality pro-
grams.’
Industry .... | Industries discharging pellutants
to waters of the United States.
Municipali- | Publicly owned treatment works
ties. or other facilities discharging
pollutants to waters of the
United States.

This table is not exhaustive, but rather
it provides 4 guide for entities that may
be direclly or indirectly allecied by this
aclion. Cilizens concerned wilh waler
qualily and other Lypes of enlilies may
lso be interested in this rulemaking,
although they might not be directly
impacted. Tf you have quaestions

Tlercaller relerred o as “stales and authorized
wibes.” “Slate™ in the CWA and (his documenl
refers to a state, the District of Columbia, the
Commonwealth of Puerto Rico, the LS, Virgin
Islands, Guam, Americen Samoa, and the
Commaonwealth of the Northern Mariana Tslands.
“Authorized trihes” refers to those federally
recognized Indian tribes with authority to
administer a CWA WQS prograrr,
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regarding the applicubility of this uction
to a particular entity, consult the person
lisled in the preceding FOR FURTHER
INFORMATION CONTACT seclion.

B, What is the statutory and regulatory
history of the federal WQS regulation?

The Clean Water Act (CWA or the
Acl)—inilially enacled as the l'ederal
Waler Pollulion Conlrol Act
Amendmenlts of 1972 (Pub. L. 92—500)
and subscquent amendmeants—
determined the basic structure in place
today for regulating pollutant discharges
into waters of the United States. The
objective of the CWA is “to restore und
maintiain the chemical, physical, and
biological inlegrily of the Nalion’s
walers,” and Lo achieve “wherever
allainable, an inlerim goal of waler
ruality which provides for the
protection and propagation of fish,
shellfish, and wildlife and provides for
recreation in and on the water” (CWA
sections 101 (a) and 101(a)(2)).

The CWA estublishes the basis for the
water quality standurds (WQS or
standuards) regulution and program.
CWA seclion 303 addresses Lhe
developmenl ol slale and aulhorized
tribal WQS that serve the CWA objective
for waters of the United States. The core
components of WQS are designatod
uses, witer quality criteria that support
the vses, and antidegradation
requirements. Dosignated uses establish
the environmental objectives for & water
body and wuter quality criteria 2 define
the minimum conditions necessury to
achieve those environmentul objectves.
The anlidegradalion requirements
provide a [ramework [or mainlaining
and prolecling waler qualily thal has
already heen achicved.

CWA section 301 ostablishoes
pollutant discharge restrictions for point
sources. Specifically, it provides that
“the discharge of uny pollutant by any
person shall be unlawful” except in
complisnce with the terms of the Act,
including industrial and municipal
ellluent limilalions specified under
CWA seclions 301 and 304 and “‘any
more stringent limitation, including
those necessary to meet water quality
standnards, troatmont standards, or
schedule of compliance, established
pursuant to any [s]tate law or
regulations.”

The CWA gives states und swuthorized
Irihes discrelion on how lo conlrol

?Under CWA seclion 304(a), LPA publishes
recommended water quallty criterla guidance that
conslsts ol scientific information regarding
concentradons ol specific chemicals or levels of
parameters in water that protect aquatic 1ife and
human health. CWA section 303(c) refers to state
and authorized tribal water quality criteria that are
subject o LPA review and approval or disupproval,

pollution from nonpoint sources.
Allhough the CWA includes specilic
requirements [or the conlrol of pollulion
from certain discharges, state and
suthorized tribal WQS established
pursuanl lo CWA seclion 303 apply lo
the waler bodies Lhemselves, regardless
of tha source(s) of pollution/pollutants.
Thus, the WQS express the desirad
condilion and level ol proleclion [or a
waler body, regardless ol whelher a slale
or authorized tribe chooses to place
controls on nonpoint source doetivities,
in addilion lo poinl source aclivilies
required Lo oblain permils under the
CWA. Scction 303[c) of the Act also
requires that states und wuthorized tribes
hold a public hearing lo review Lheir
slandards al leasl once every lhree years
(i.c., trienmial review), and that EPA
review and approve or disapprove any
new or revised slale and aulhorized
tribal slandards. l‘'urthermore, il LPA
disapproves a state’s or authorizad
tribe’s W(Q)S under CWA sections
303(c)(3) and 303(c)(4)(A), or il the
Administralor makes a delerminalion
under CWA soction 303(c)(4)(B) that a
new or revised WS is necessury, EPA
musl propose and promulgale [ederal
slandards [or a slale or aulhorized Lribe,
unless the state or authorized tribe
develops and EPA upproves its own
WQS [irst.

LiPA eslablished the core of the WQS
regulalion in a [inal rule issued in 1983.
That rule strengthened provisions that
had been in place since 1977 und
codified them as 40 CFR purt 131.% In
supporl of the 1983 regulalion, LPA
issucd a number of guidance
documents, such as the Water Quality
Stundards Handbook (WQS
Handbook),* thal provide guidance on
the interpretation and implementation
of the WQS regulation and on scicentific
and technical unulyses thut are used in
making decisions thal would impacl
WQS. EPA also developed the Technical
Suppart Document for Water Quality-
Bused Toxics Control® that provides
addilinnal guidance for implemenling
state and authorized tribal W(Q)S.

ETA modificd the 40 CFR part 131
regulation twice since 1983, First, in
1991 pursuanl o seclion 518 of the Acl,
EPA added §§131.7 and 131.8 which
extended to Indian tribes the
opportunity to administer the WQJS
program and oullined dispule resolulion
mochanisms.® Second, in 2000, EPA
finalizad §131.21(c)—(f), commonly

354 FR 51400 (November 8, 1983).

+ First edition, December 1983; second edition,
FEPA B23-B-94-005a, August 1994,

e Firat adition, EPA 440/4-85-012, Septermher
1985; revised edition, EPA 505/2—90-001, March
1991.

56 'R 64393 (December 12, 19917,

known us the “Alaska Rule,” which
specilies thal new and revised slandards
adopled by slales and aulhorized (ribes
and submitted to EPA after May 30,
2000, become applicuble stundards for
CWA purposes only when approved by
LPA.?

In 1998, EPA issucd an Advance
Notice of Proposed Rulemuking
(ANPRM) Lo discuss and invile
commenl on over 130 aspecls of the
federal WQS regulation and program,
with the goal of identifying specific
changes Lhal mighl slrenglhen waler
qualily proleclion and resloralion,
facilitate watershed management
initintives, and incorporute evolving
waler qualily crileria and assessmenl
science inlo slale and authorized (ribal
WQS programs.t Although EPA chose
not to move forwurd with 4 rulemaking
after the ANPRM, EPA identified u
number of high priorily issue areas [or
which the Agency developed guidance,
provided technical assistance, and
continued further discussion and
dialogue to ensure more effective
program implementution. This uction is
part of EPA’s ongoing effort to clarify
and slrengthen the WQS program.

C. What environmental issucs do the
final changes to the federal WQS
regulution uddress?

Since EPA first established the WQS
regulalion in 1983, the regulalion has
acled as a powerlul lorce 1o prevenl
pollution and improve water quality by
providing a foundation for a broad range
of water quality management programs.
Since 1983, however, diverse and
complex challenges have arisen,
including new types of contaminants,
pollution slemming from mulliple
sources, exlreme wealher evenls,
hydrologic alleralion, and climale
change-related impacts. These
challenges necessitate a more effective,
flexible and practicable approach for the
implementation of WQS and protecting
water quality, Additionally, extensive
experience with WQS implementation
by slales, aulhorized Iribes, and 1EPA
revealed a nead Lo updale the regulalion
o help meel these challenges.

This rulemaking revises the
requirements in six program arcas: (1)
Administrator's determination that new
or revised WS are necessury, (2)
designated uses, (3) triennial reviews,
(4) anlidegradalion, (5) WQS variances,
and (6) permil compliance schedule
aulhorizing provisions.

The provisions related to designatad
uscs help states and authorized tribes
restore und maintain resilient and

765 FR 24641 [Aprll 27, 2000].
63 112 36742 (July 7, 1998).
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robust ecosystems by requiring thut
slales and authorized Lribes evaluale
and adopl the highesl allainable use
whoen changing designated uses. The
rule provides clearer expectations for
when an analysis of allainabilily of
designaled uses is or is nol required.
Such clarity allows for better and more
transparent communication among EPA,
slales, aulhorized (ribes, slakeholders
and Lthe public aboul the designaled use
revision process, and the appropriate
level of protection necessary to meet the
purposes of the CWA.

‘This rule ensures beller proleclion
and maintenance of high quality wators
that huve better water quaulity than
minimally necessary Lo supporl
propagalion ol fish, shelllish, and
wildlife, and racreation in and on the
water. Through protection of habitat,
waler qualily, and aqualic communily
slruclure, high qualily walers are beller
ablae to resist strossors, such as
atmospherically deposited pollutants,
emerging conlaminanls, severe wealher
evenls, allered hydrology, or other
offects resulting from climate change.
This rule strengthens the evaluation
used lo idenlily and manage high
qualily walers and increases Lhe
opportunities for the public and
stakeholders to be involved in the
decision-making process. Specifically,
there musl be a wansparenl, public,
robusl evalualion belore any decision is
made to allow lowoering of high quality
water, Thus, this rule will lead to better
protection of high quality waters.

The rule addresses WQS variances
and permit compliance schedules,
which arc two CWA tools which can be
used where WS are not being attained.
The provisions relaled o WQS
variances allow states and authorizad
tribes to address water quality
challenges in 4 transparent and
prediclable way. The rule also includes
provisions for authorizing the use of
permit compliance schedules to ensure
that a state or authorized tribul decision
o allow permil compliance schedules
includes public engagemaent and
transparency. These two tools help
states and authorized tribes focus on
making incremenlal progress in
improving water quality, rather than
pursuing a downgrade of the undoerlying
water quality gouls through a designated
use change, when the currenl
designaled use is difficull 1o allain.

Lastly, the Administrator’s
determination and triennial review
provisions in this rule promote public
trunsparency and allow for effective
communication among EPA, states,
guthorized tribes, und stakeholders to
ensure WS conlinue Lo be consislenl
wilh the CWA and LPA’s implemenling

regulution. Meaningful and transparent
involvement of the public is un
imporlanl componenl of lriennial
review when making decisions aboul
whelher and when crileria will be
adopted or rovised to protect designated
uscs. The rule provides more clearly
defined and transparent requircments,
s0 that states und uuthorized tribes
consider the latest science us reflected
in the CWA section 304(4) criteria
recommendalions, and the public
underslands the decisions made.

D. How was (his final rule developed?

In developing this rule, EPA
considered the public comments and
[eedback received [rom slakeholders.
LPA provided a 120-day public
commenl period aller the proposed rule
was publishad in the Federal Register
on September 4, 2013.2 Tn addition, EPA
held two public webinars, a public
meeating, and 4 tribal consultation to
discuss the contents of the proposed
rule and answer clarifying questions in
order 1o allow the public lo submil well-
informed commenls.

Over 150 organizalions and
individuals submitted comments on a
range of issucs. EPA also recoived 2,500
letters from individuals associated with
muss letter writing campaigns. Some
comments addressad issues beyond the
scopa of the proposed rulemaking. EPA
did not expand the scope of the
rulemaking or make regulatory changes
to address the substunce of these
commenls. In each seclion of this
preamble, LPA discusses cerlain public
commenls so thal the public is fully
aware of its position. For a full response
to those and all othor commeaents, soe
EPA’s Rasponse to Comments document
in the official public docket.

I addition, EPA met with all
stakeholders who requested time to
discuss the conlenls of the proposed
rule. Such discussions occurred wilh
members of stale and Lribal
organizations and the environmental
community. Records of cach mecting are
included in the official public docket,

E, When does this uction take effect?

This regulalion is elfeclive Oclaber
20, 2015, For judicial review purposes,
this rule is promulgated as of 1 p.m.
EST (Eastorn Standard Timo) on tha
effective date, which will be 60 days
after the date of publication of the rule
in the Federal Register.

Slales and aulhorized Lribes are
subject 1o the requirements ol this linal
rule on the eflective date of the rule.
EPA’s expoctation is that, where a now

¥ See Water (Quality Standards Regulatary
Clarillcaliong, 78 112 54517 [Seplember 4, 2013),

or revised requirement necessitutes a
change to state or authorized tribal
WQS, such revisions will occur within
the nex! lriennial review thal Lhe slale
or aulhorized Lribe iniliales aller
publication of the rule.

As a general maller, when LPA
reviews new or revised slale or
authorized tribal WQS it reviews the
provisions to determine whaother thay
arc consistent with the CWA and
regulution applicuble ut the time of
EPA’s review. However, for 4 short
period of transition, EPA will review the
provisions and approve or disapprove
based on whether they are consislenl
wilh the CWA and Lhe relevanl parl 131
regulation that is in effoct prior to the
final rule’s effective date if (1) they wore
submitted before the effective date of
this final rule or (2) if a state or
duthorized tribe has held its public
hearing(s) and the public comment
period has closed belore the efleclive
dale o[ this rule and the slale or
aulhorized Lribe has submilled the new
or reviscd WQS within nine months of
the effective date of this final rule. This
approach is reasonable for the transition
period because EPA recognizes that
states and wuthorized tribes muy have
invested a significant amount of
resources dralling new or revised WQS
[or the public lo comment on withoul
the benefit of knowing EPA’s finul rule
requirements and the slale or authorized
lribe may nol have had sullicienl nolice
o aller the WQS prior lo submission 1o
EPA. Tt would be incfficient and unfair
for the state or authorized tribe to have
to re-propose and re-start the
rulemaking process when it can address
the isyue in the next triennial review
consistent with the final rule. In
addilion, changing the applicable
lederal slandards thal will be basis of
LPA’s review aller the public has pul in
the effort to provide constructive
commeants to the state or authorized
tribe would be inefficient and could
render the comments obsolete, Nine
months is 4 reasonable imeframe to
gecommodate states und suthorized
lribes thal have legislalive processes
such thal new or revised W(Q)S cannol be
submilled 1o EPA unlil the legislalure
has passcd the regulation at its soonast
legislative session after close of the
public comment period. Except for the
circumstances outlined in this
paragraph regarding the transition
period, EPA will work with states und
aulhorized Lribes 1o ensure thal new or
revised WQS meel the requirements of
the linal rule.

[n the evenl thal a courl sels aside any
porlian of this rale, EPA inlends [or the
remainder of the rule 1o remain in ellecl.
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. Rule Revisions Addressed in This
Rule

EPA provides u comparison document
showing the revisions mude by this final
rule, and a second documenl showing
the revisions made between the
proposed and final rule. EPA has posted
both documents at hitp:/fwater.epa.govy
lawsregs/lawsguidance/wgs_index.cfn.

A. Administrator's Petorminations That
New or Revised WQS Are Necessary

What docs this rule provide and why?

Open communicalion among slales,
lribes and LPA [acililales the sharing of
information to ensure that WQS
continue to adequately protect waters as
new challenges arise. However, the
public has nccasionally mistaken such
communication from EPA fora
“determinution™ by the Administrator
thal new or revised WS are necessary
under CWA seclion 303(c)(4)(B)
(haraaftor roforred to as
“Administrator's determination’).19

With the clurification provided by this
rule, stakeholders and the public can
readily distinguish Administrator’s
determinutions from routine EPA
communications on issues of concern
and recommendalions regarding lhe
scope and content of state and
authorized tribal WS, This rule
minimizes the potentiul for stakeholders
to misunderstand EPA’s intent with its
communicalions and allows EPA 1o
provide direct and fransparent feedback.
Tt will also preserve limited resources
that would otherwise be spent resolving
the conflusion through liligalion.

An Administrator’s determination is a
powerful tool, and this rule ensures that
it continues to be used purposefully and
thoughtlully. This rule conlains lwo
roquiremonts relatod to an
Administrator’s determination at
§ 131.22(b). The first requirement
provides that, in order for a document
o conslilule an Adminisiralor’s
delerminalion, il musl he signed by 1he
Administralor or duly authorized
delegate. The sccond requirement is that
such a determination must include a
statement that the document is an
Administrator’s determination for
purposes of section 303(c)(4)(B) of the
Act, This requirement makes clear that
this provisinn applies lo Administralor’s
delerminalions made under CWA

10 A lisling of Adminisbalor's determinations that
new or revised WS are necessary Lo meot (he
requiremnerts of the CWA pursuant Lo seetion
303(c)(4)(B) can be found at: Attp:/fwater.epa.gov/
scitech/swguidance/standards/wqsiegs.cfim#federal
under the heading “Federal Clean Water Act
Determinations that New or Revised Standards Are
Neressary.” EPA intends ta post future
Admintstrator’s determinations pursuant to CWA
seclion 303(c)(4)(B) o ils Web site.

section 303(¢)(4)(B) ruther than
delerminalions made under CWA
geclion 303(c)(4)(A).

Scction 303(c)(4) of the Act provides
two different scenarios under which the
Administralor has the authorily lo
“promplly prepare and publish
proposad regulations setting forth a
revised or new water quality standard
[or the navigable walers involved”
[ollowing some sorl of delerminalion,
Section 303(c)(4)(A) of the Act gives
EPA the uuthority to propose
regulalions where slales or aulhorized
lribes have submilled new or revised
WQS that the Administrator
“determines” are not consistent with
the Acl. [n Lhis inslance, EPA
disapproves new or revised WQS and
specifics the changes necessary to maoot
CWA requirements, If a state or
aulhorized lribe [ails Lo adopl and
submil the necessary revisions wilhin
90 days after notification of the
disapproval determination, EPA must
promplly propose and promulgale
[ederal WQS as specilied in CWA
section 303(c)[4)(A) and 40 CFR
131.22(a). This action does not address
or allect this aulhorily.

Absenl slale or authorized Lribal
adoption or submission of now or
revised WQS, section 303(c)(4)(B) of the
CWA gives EPA the authority to
delermine thal new or revised WS are
necessary o meel lhe requirements of
the Act. Once the Administrator makoes
such a detoermination, EPA must
promptly propose regulations setting
forth new or revised WQS lor the walears
of the United States involved, and must
then promulgate such WQS, unless a
state or wuthorized tribe adopts and EPA
approves such WQS [irsl.

Commenters oxpressed concern that
the proposed rule was not clear with
regpect to which of these authorities
was addressed in this rule. KPA’s [inal
rule makes clear that these requiremoents
only refor to Administrator’s
determinations under CWA section
303(c)(4)(D).

Basad on commeaents, EPA rovicwod
the use of the torm “states” throughout
the regulation and found that, in
§131.22(b), this term did not accurately
describe the scope of waters for which
the CWA provides suthority to the EPA
Administralor. Thus, consislenl wilth
CWA seclion 303(c)(4), this rule
provides thal the Administralor may
propose and promulgate a regulation
applicable to one or more “navigable
watars,” as that torm is defined in CWA
section 502(7) after determining that
new or revised WS are necessary to
meet the requirements of the CWA.
Consislenl wilh the slalule’s plain
language, this authorily applies Lo all

navigible waters located in any state or
in any area ol lndian counlry. 1t

What did ET'A considar?

LPA considered [inalizing lhe
revision to §131.22(b) as proposad.
Howoever, EPA decided it was important
to clarify that this provision only
addresses Adminislralor's
determinations made pursuant to
saction 303(¢)[4)(B] of the Act, which
was not clear given the comments
received. LPA also considered [oregoing
revisions to §131.22(h) altogether.
Howoever, this option would not mect
EPA’s policy objective, described
previously, which many commenlers
supportad.

What is EPA’s position on certuin public
commenls?

Some commenters requested that EPA
clarily whether this revision will allecl
the pelilion process under seclion
553[0) of the Administrative Procodure
Act (APA) (5 U.8.C. 553(e)). This action
does nol allecl the public’s abilily Lo
pelilion LPA 1o issue, amend, or repeal
a rule. Nor docs this action affect the
Agency’s obligations for responding to
an APA pelilion or lhe abilily ol a
pelilioner lo challenge the Agency [or
unreasonable delay in responding to a
petition. In the event that the
Adminislralor granls a pelilion [or WIS
rulemuking and mukes an
Administralor’s delerminalion thal new
or revised WQS are necessary, this
provision does not affect the obligation
the Agency has to promptly propose and
promulgale lederal WQS.

Some commenters requaested that EPA
clarify how the Administrator delegates
authority, The laws, Executive Orders,
and regulalions Lhal give LPA ils
authority typically, but not always,
indicate that “the Administrator’” shall
or may exercise certain guthorities. In
order for other I\PA managemenl
officials to act on behalf of the
Administrator, the Administrator must.
delegate the suthority granted by
Congress or lhe lixeculive Branch. The
Administrator may do so by regulation
or through the Ageney’s delegation
process by signing un official letter that
is then mainlained as a legal record of
authority.

B. Designated Uses
Whal does this rule provide and why?

CWA section 303(c)(2)(A) requires
thal new or ravised WQS shall consist

Wndian counley is defined al 18 ULS,C. 1151, A
prior example of federally promudpaled WQS in
lndiun counlry can be found al 40 CIFR 131,35,
Tederally promulgaled WQS for the Colville
Confederated Tribes Indian Reservation (54 FR
20625, July 6, 1929,
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of designuted uses und water quality
crileria based on such uses. 1l also
requires thal such WQS shall prolect the
public health or welfare, enhance the
quality of the wuter, and serve the
purposes of the Acl. Seclion 101(a) of
the CWA provides thal the ullimale
objcctive of the Act is to restore and 1o
maintiain the chemical, physical, and
biological inlegrily of the Nalion’s
walers. The nalional goal in CWA
scction 101(a)(2) is water quality that
provides for the protection und
propagalion ol fish, shelllish, and
wildlile and [or recrealion in and on the
wataer “wherever attainable.” EPA’s
WQS regulation ut 40 CFR part 131,
specilically §§ 131.10(j) and (k),
inlerprels and implements these
praovisions through requirements that
WQS protect the uses specified in CWA
gaeclion 101(a)(2) unless slales and
authorized Lribes show those uses are
unattainable through a use attainability
unalysis (UAA) consistent with EPA’s
regulalion, elleclively crealing a
rebullable presumplion of
attainahility.22 This underlying
requirement remains unchangad by this
rule, LPA discussed the 1983
requiremenls and the rebullable
presumption in the preamble to the
proposed rule us background discussion
ol the exisling regulalory requiremenls.
‘I'he revisions o §131.10 eslablish the
addilinnal requirement 1o adopl the
highest attainable use (HAU) after
demonstrating that CWA section
101(1)(2) uses are not attuinable.

CWA seclion 303(c)(2)(A) also
requires states and authorized tribes to
establish WQS “taking into
consideration their use and value™ for a
number of purposes, including those
addressad in saction 101(a)(2) of the
Act, EPA’y final 1983 regulation at
§ 131.10(a) implements this provision
by requiring thal the “[s]lale musl
specify appropriate water uses to be
achieved and protected” und that the
“Classification of the waters of the
[sltale musl lake inlo consideralion the
usc and walue of water for public water
supplies, protection and propugation of
fish, shellfish und wildlife, recreation in
and on the waler, agricul lural,
industrial, and other purposes including
navigation.”

The revisions to the designated use
requiremenls improve the process by
which states and authorized tribes
designate and rovise uses to better help
restore and maintain resilient water
qualily and robusl aqualic ecosyslems.

T EPA’S 1083 ragulation and “the rebuttable
presumption stemming therefrom™ have been
uplheld as & “permissible construction of the
statule” (fdeho Mining Associolion v, Browaer, 90
L' Supp. 2d 1078, 1087-98 (D, ldaho 2000)),

The revisions reduce potential
conlusion and conllicling
inlerprelalions of the regulalory
requirements for establishing designated
uses that can hinder environmental
progress. Designaled uses drive slale
and aulhorized ribal crileria
development and water quality
munugement decisions. Therefore, clear
and accurale designaled uses are
essenlial in mainlaining the aclions
necessary Lo reslore and prolecl waler
rquality and to macet the goals and
objoctives of the CWA.

The CWA distinguishes between two
broad categories of nses: uses specified
in section 101(a)(2) of the Act and uses
specilied in seclion 303(c)(2) of the Acl.
lor the purposes of this [inal rule, the
phrase “uses specilied in seclion
101(a)(2) of the Act” vefers to uses that
provide for the protection and
propagation of fish,3 shellfish, and
wildlife, and recreation in and on the
water, as well as for the protection of
human health when consuming fish,
shelllish, and olher aqualic lile. A “sub-
calegory ol a use specilied in seclion
101(a)(2) of the Acl” relers Lo any use
that reflects the subdivision of uses
specificd in section 101 (a)(2) of the Act
into smaller, more homogenous groups
for the purposes of reducing variability
within the group.t* A “non-101(a)(2)
use’ is i use that is not related to the
protection or propagation of fish,
shellfish, wildlife or recreation in or on
the water. Non-101(a)(2) uses include
those listed in CWA seclion 303(c)(2),
bul nol those lisled in CWA seclion
101(a)(2), including use [or public waler
supply, agriculture, industry, and
navigation.

For nges specified in section 101 (1)(2)
of the Act, this rule clarifies when 1
JAA is and is not required. This rule
alsn makes clear thal once a slale or
aulhorized (ribe has rebulled the
presumplion of allainabilily by
demonstrating through a required TTAA
that a usc specified in section 101(a)(2)
nf the Act is not attainable, it must,

13To achieve the GWA’s goal of “wherever

attatnable. . . protection and propagation of fish

7 all aquatic e, inchiding aquatic
inver(ehrates, must e protected because they are a
critical compornent of the lnod web,

11 A sub-category of & use specitled in sectdon
101(a)(2) of the Act 1s not necessarily less protect! ve
than a use specified 10 saction 101{2)(2) of the Act.
Forexample, 8 cold water aquatic 1ife use is
considered a use sub-calegory, but provides “for the
protection and propagalion of fish, shelllish and
wildlifi,” consistenl with CWA seclion 10°1(a)(2).
On the other hand, & secondary contact recreation
use (ie,, a use, such as wading or boating, where
there iz a low likelihood of full body immerslon in
water or incldental ingastion of water) is considered
a use sub-category, hut does not provide “for
recreation in and on the water,” consistent with
CWA seclion 101(u)(2).

adopt the HAU, as defined in this rule.
‘The HAU requirement supporls
adoplion ol slales’ and authorized
tribes’ WQ S to enhance the quality of
the water and to serve the purposes of
the Acl, including ensuring waler
qualily thal provides [or uses described
in CWA scction 101[a)(2) whore
attainable and to restore and maintuin
the chemical, physical and biclogical
inlegrily of the Nalion’s walers.

For non-101(n)(2) uses, this rule
provides thut 4 TAA is not required
when a slale or aulhorized tribe removes
or revises a non-101(a)(2) use, bul
clarifics that states and authorizad tribes
must still submit documentation
consislenl with CWA seclion
303(c)(2)(A) lo supporl Lthe slale or
authorized tribe’s action. This
requirement recognizes that stutes’ und
aulhorized Lribes’ decisions aboul non-
101(a)(2) uses musl be consislenl wilh
the statute and transparent to the public
und EPA. This rule also provides a
regulalory delinilion [or a non-101(a)(2)
use al §131.3(g). Non-101(a)(2) uses are
soparate and distinet from uses
specified in CWA section 101(a)(2) and
sub-calegories of such uses.

T'o clarily when a UAA is and is nol
required, this rule revises §131.10(g)
und (j) so that when the provisions are
read logelher, il is clear Lhal the [aclors
al §131.10(g) are only required o be
considered when the slale or authorized
tribe must conduct a UTAA under
§131.10(j). In saddition, this rule revises
§131.10(k) into new § 131.10(k)(1) and
(2) 1o eliminale a possible conlradiclion
with § 131.10(j)(2), as described in the
preamble to the proposed rule.1s

Section 131.10(j) describes when a
UAA is required. Seclion 131.10(k)
spocifics when n TTAA is not required.
Further, the definition of a TJAA at
§131.3(g) says thuta UAA “isu
structured scientific assessment of the
Taclars allecling the allainmenl of the
use which may include physical,
chemical, binlogical, and economic
factors as described in §131.10(g).”
Section 131.10(g) provides that states
and authorized tribes may remove a
designated use if they can demonstrate
that attuining a designated use is not
feasible because of one of six specified
Taclars.

LPA revises §131.10(5)(1) Lo clarily
that a TTAA is required whenoever a state
or authorized tribe designates uses for
the first time that do not include the
uses specified in section 101(a)(2) of the
Act. Section 131.10()(1) also clarifies
that a UAA is required where a slale or
aulhorized (ribe has previously
designaled uses thal do nol include the

1= See 78 I 54525 (Scplember 4, 2013).
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uses specified in section 101(a)(2) of the
Act. 16 EPA revises § 131.10(5)(2) to
clarify thut a UAA is required when
removing or revising 4 use specified in
section 101(a)(2) of the Act as well as
when removing or rovising a sub-
category of such a use. These revisions
also clarify that when adopting a sub-
category of a use specificd in section
101(a)(2) of the Act with less stringont
criteria, a ITAA is only required when
the criteria are less stringent than the
previously applicable criteria. EPA
made corresponding revisions to

§ 131.10(g) to explicitly reforence
§131.10(j). This rule also includes
aditorial changes to §131.10(g) that arc
not substantive in nature. Lastly, EPA
eslablishes a new §131.10(k)(1) and (2)
to explain when a UAA is not required.

‘T'o ensure thal slales and aulhorized
lribes adopl WQS thal conlinue Lo serve
the Acl's goal of waler qualily lhal
provides for the uses specified in
saction 101(a)(2) of thea CWA ta tho
extent attainable and enhance the
quality of the wuter, this rule revises
§ 131.10(g) to provide that where stutes
and authorized tribes adopt new or
revised WQS based on a required UAA,
they musl adopl the HALU as delined al
§ 131.3(m). These now requirements
make clear that states and authorized
tribes may remove unattainable uses,
hut they must retain and designate the
attainable use(s). The final regulation
does not prohibit states and authorized
tribes from removing a designated use
specified in CWA section 101(a)(2) or a
sub-category of such 4 use, altogether,
where demonsiraled (o be unallainable.
Lor example, a stale or aulthorized Leibe
may remove an arfualic life use il il can
demonstrate through a TTAA that no
anquatic lifc use or sub-category of
aquatic lifc use is attainable. EPA
expects such situations to be rare;
however to clarify that this outcome is
possible, EPA adds 4 sentence to the
delinition ol HAU al § 131.3(m) Lo make
explicil thal where the slale or
aulthorized Lribe demonstrales the
relovant use specificd in section
101(a)(2) of the Act and sub-categorios
of such 1 usa are not attninable, thorae is
no required HAU to be adopted. Ifa
state or authorized tribe removes the
designated use, altogether, and in the
same aclion adopls another designaled
use in a dilferenl broad use calegory
(e.g., agricullural use, recrealinnal use),
it may appear as though the state or
authorized tribe intends the newly
adopted use to be the HAU. Tn fact, this

1w This provision inchides situations where a state
ar authorized tribe adopts for the first thme, or
previously designoted, only non-101(a){2) uses,

is 4 yeparate stute or tribal decision in
the same rulemaking,.

The concept of HAU is fundamantal
to the WQS program. Adopting a usc
that is less than the HAU could result
in the adoplion of waler qualily crileria
that inappropriately lower water quality
and could adversely affect aquatic
ecosystems und the health of the public
recrealing in and on such walers. L'or
cxample, a state or authorized tribe may
be able to demonstrate that a use
supporting 4 particular class of aquatic
lile is nol allainable. However, il some
less sensitive aquatic organisms arc able
to survive at the site under current or
uttainable future conditions, the stute’s
or aulhorized lribe’s WQS are nol
continuing to serve the goals of the
CWA by removing the aquatic life use
designation und upplicable criteria
allogether withoul adopling an allernale
CWA saction 101(a)[2) usc or sub-
category of such a use that is feasible to
attain, and the criteria thut protect that
use. LPA's regulalion al §§131.5(a)(2),
131.6(c), and 131.11(n) explicitly
requires states and authorized tribes to
adopt water quality criteria that protect
designaled uses.

Commenlers expressed concern Lhal
the proposed definition of HAT used
overly subjective terminology that
would make il diflicull [or slales and
aulhorized Lribes Lo adopl an HAL that
would nol be challenged by
stakcholders. The definition of HATT at
§131.3(m) includes specific terms to
ensure that the resulting HAU is clear to
slales, aulhorized Lribes, stakeholders
and the public.

First, the word “modified” makes
clear that when adopting the HAU, the
slale or aulhorized (ribe 1s adopling a
differant use within the same broad
CWA section 101(a)(2) use category, if
any such use is attainable, For example,
il a slale or authorized ribe removes a
warm water aquatic life use, then the
HAU is a modified version of the wurm
water aquatic life use, such as a “limited
warm waler aqualic life use.” The
delinilion makes clear thal slales and
authorized fribes are not required to
determine whether one broad use
category is hetter than another (e.g., 10
determine that a recreation use is better
than an aquatic life use).

Second, LPA adds the phrase “hased
on the evalualion ol the laclor(s) in
§131.10(g) that preclude(s) attainment.
of the use and any other information or
analyses that were used to cvaluate
attainability’’ to the final HAU
definition to be clear that the HAU is
the attuinable use that results from the
process of delermining whal is nol
allainable. I'or example, where the slale
or aulhorized lribe demonsirales thal a

use cannot be attained due to
subslanlial and widespread econnmic
and social impacts, the state or
authorized tribe may then determine the
HAU by considering the use thut is
allainable wilhoul incurring costs Lhal
would cause a substantial and
widesproad cconomic and social impact
consistent with § 131.10(g)(6). Although
the delinilion conlinues lo include the
terms “highest™ and “closest to,” which
some commenters said wore subjective
terms, the new definition does not
necessarily mean Lhal the use wilh the
most numacrically stringent criterin must
be designated as the HATIL. The CWA
does not require states und authorized
lribes lo adop!l designaled uses Lo
protect a lovel beyond what is naturally
oceurring in the water body. Thorefore,
d state’s or authorized tribe’s
delerminalion of the HAU musl lake
into consideration the naturally
cxpected condition for the water body
or waterbody segment. For example,
Pacilic Northwesl slales provide specilic
levels of protection [or dillerent lile
slages ol salmonids. While the dilferenl
lifa stages requirve different temperature
criteria, the designated use with the
most numacrically stringent tompaerature
criterion may not be required under
§131.11(a) to protect the HAU, if the life
stage that temperuture criterion protects
does not naturally oceur in thut water
body or waterbody segment.

When conducling a UAA and
soliciling inpul [rom the public, slales
and authorized (ribes need o consider
not only what is currently attained, but
also what is attninable in the future aftor
achicvable gains in water quality arc
redlized. EPA recommends that such a
prospective unalysis involve the
following:

« Ildenlilying the currenl and
expecled condilion for a waler body;

+ Evaluating the offectivencss of best
management practices (BMPs) and
associated water quality improvements;

¢ Examining the efficacy of treatment
lechnology lrom engineering sludies;
and

+ TJsing water quality modcels, loading
calculations, and other predictive tools.

The preamble to the proposed rule
also provided seversl examples of how
states and quthorized tribes can
arliculale lhe HAU. These examples
include using an exisling designaled use
[ramewnrk, adopling a new slalewide
sub-category of a use, or adopting a now
sub-category of a usce that uniquely
recognizes the limiting condition for a
specific water body (e.g., aquatic life
limited by naturally high levels of
copper).

One example of where a slale adopled
new slalewide sub-calegories Lo prolect
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the highest attuinable use was reluted to
a class of walers Lhe slale delines as
“ellluenl dependenl walers.” T'he slale
conducted a TTAA to justify the removal
of the aquatic life use in these wuters.

1t was nol leasible [or these walers lo
allain the same aqualic life assemblage
oxpected of waters assigned the
statewide uquutic life use. The state
idenlified lhe highesl allainable aqualic
lile use [or these walers and crealed Lwo
noew sub-categories (cffluent-dependaont
fisheries und effluent-dependent non-
lish bearing walers) wilh crileria thal are
sullicienlly proleclive of Lhese uses.
These EPA-approvaed sub-catcgorics
reflect the aquatic life use thut cun be
allained in these walers, while slill
prolecling the ellluenl dependent
anuatic life.

Some commenters expressed concern
wilh the dillicully ol arliculaling a
specilic HAU because doing so may
require additional analyses. Where this
muy be the cuse, un ulternative method
ol arliculaling the HAU can be [or a
slale or aulhorized lribe Lo designale [or
i water body a now or already
established, broadly defined HAU (e.g.,
limiled aqualic lile use) and the crileria
associaled with the best pollulant/
parameter levels attainable basad on the
information or analysis the stute or
aulhorized Lribe used lo evaluale
allainability of the designaled use. This
is reasonahle because Lhe slale or
authorized tribe is cssentially
articulating thut the HAU reflects
whutever use is attained when the most
proleclive, allainable crileria are
achicved.

One example where a state used this
alternative method involved sdoption of
a process by which the slale can lailor
site-spacific criteria to protect the
highest attainable use as determined by
a4 UAA, EPA approved the state’s
adoplion of a broad “Limiled Use™ and
the subsequent adoption of a provision
to allow the development of site-specific
criteria for certsin pollutants to protect
thal use. ‘The “"Limiled Use” shares the
samae water quality criteria as the state’s
full designated use for recreation and
fish and wildlife protection “except for
any sile-specilic allernalive crileria thal
have been established for the water
hody.” Such site-specific criteria are
limited to numeric criteria for nutrients,
bacleria, dissolved oxygen, alkalinily,
specific conductance, fransparency,
turhidity, biological integrity, or pH.
The state restricts application of the
“Limiled Use™ 1o walers wilth human
induced physical or habitat conditions
that prevent attainment of the full
designated use for recreation and fish
and wildlile prolection, and o either (1)
wholly arlilicial walers, or (2) allered

water bodies dredged and filled prior to
November 28, 1975. Through this
process, lthe slale is able Lo arliculale the
HAU by idenlilying the mosl proleclive,
allainable crileria thal can be achieved.

Where a state or quthorized tribe does
not already have a stutewide use in their
regulalion thal is proleclive of the HAL,
the slale or authorized Lribe will need Lo
[ind an approach thal meels the
requirements of the CWA and
§131.10(g). States and authorized tribes
arc not limited by the examples
described in this section and can choose
i different approach that uligns with
their specilic needs, as long as their
preferred approach is proleclive of the
HAU and is consislenl wilh the CWA
and §131.10.17

As an example of how a TUAA informs
the idenlificalion of the HAU, consider
a slale or authorized Leibe with a
designaled aqualic lile use and
associated dissolved oxygen criterion.
The state or authorized tribe determines
through a TTAA that a particular water
body cunnot attain its designated
dquatic life use due to naturally
oeeurring dissolved oxygen
concenlralions lhal prevenl allainmenl
ol lhe use (i.e., the use is nol allainable
pursuanl 1o §131.10(g)(1)). Such an
analysis nlso shows that the low
dissnlved oxygen concentrations are not
due 1o anthropogenic sources, bul ralther
duc to the bathymetry of the water body.
The state or authorized tribe then
cvaluates what level of aquatic lifo use
is uttainable in light of the naturally low
dissolved oxygen concentration, as well
a8 any data that were used to evaluate
allainahilily (e.g., biological dala). The
stale or authorized ribe concludes thal
the nalurally low dissolved oxygen
concentration precludes attainmoent of
the full aquatic life use, and requires an
alternative dissolved oxygen criterion
that protects the “highest” but limited
aquatic life that iy attainable, Once this
analysis is complete and fully
documenled in the UAA, the slale or
aulhorized ribe would then designale

17 Section 131.10(c] provides thal stales and
aulhorized wibes “may adopl sub-culegories ol a
use. . .” (emphasls added)], This provision
generally allows states and authorized Tibes to
adopt sub-categories of the uses specilied in the
CWA. This rule is finalizing revistons to §131.100g)
to specity that when a state or authorized trihe
conducts a UAA required by §131.10(), and the
stale orawthorized ibe revises ils WQS Lo
somuething ather thun a use specilied in seetion
101(a)(2) ol the Acl, the stale or aulhorized eibe
must adopt the highest attainable modified aquatic
life, wildlife, and/or recreatlon use (i.e., & sub-
category of en aguatlc life, wildlife, and/or
recreation use]. Where a TTAA 1s not required hy
§131.10(), the state or authorized trihe retains
dizcretion to chonge whether to adopt sub-
calepories af uses per §131.100c),

the HAU und udopt criteria to protect
thal use.

‘T'o clarily whal is required when a
state or authorized tribe adopts now or
revised non-101{a)(2) uses, this rule
[inalizes a new paragraph (3) al
§131.10(k) Lo specily thal slales and
authorized tribes are not required to
conduct a UAA whenever they wish to
remove or revise a non-101(aj(2) use,
bul musl meel the requirements in
§131.10(a). This rule defines a non-
101(4)(2) use at §131.3(g) us: “any use
unrelaled lo the proleclion and
propagalion of fish, shelllish, wildlile or
reereation in or on the water.” While the
CWA specifically calls out the
proleclion and propagalion of [ish,
shelllish, and wildlile and recrealion in
and on the water as the national goal,
wherever attainable, this does not mean
thal non-101(a)(2) uses are nol
imporlanl. This rule revises §131.10(a)
to be oxplicit that where a state or
duthorized tribe is adopting new or
revised designaled uses olher than the
uses specilied in seclion 101(a)(2) of the
Act, or removing daesignated uscs, it
must submit documentation justifying
how ils consideralion of the use and
value of waler [or those uses lisled in
§131.10(a) appropriately supports the
state’s or wuthorized tribe’s action. EPA
refers lo lhis documenlalion as a “use
and value demonslralion.” These
requiremenls are consislenl wilh KPA’s
previously existing regulation at
§§131.10(2) 9 and 131.6.12 A UUAA can
also be used to satisfy the requirements
al §131.10(a).

ETA cneourages states and authorized
tribes to work closely with EPA when
developing 4 use und value
demonstralion. Slales and aulhorized
tribes must consider relovant provisions
in §131.10, including downstream
protection (§131.10(b)) und existing
uses ol the waler (§131.10(h)(1)). LPA
recommends states and authorizad
tribes also consider a suite of other
factors, including, but not limited to:

e Relevanl descriplive inlormalion
[e.g., identification of the use that is
under consideration for remowval,
location of the water body/waterbody

% Sectlon 131.10(a) already provided that states
and authorized ribes “must speclly appropriate
water uses to be achieved and protected™ and that
the “classitlcation of the waters of the |s[tate must
lake lnto consideralion the use and value of waler
Tor public waler supplies, pratection and
propagation of fish, shelllish and wildlife,
recreation in and on the waler, apricullural,
industriol, and olher purposes including
navigation').

1% Section 131.6(a) and (b) already provided that
states and authorized wibes must submit to EPA for
review “use designations consistent with the
provisions of sections 101(2)1(2) and 03(c)[2] of the
Act” and “[mlethods used and analyses conducted
o support WOQS revisions,™
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segment, overview of land use patterns,
summary of available waler qualily dala
and/or sleeam surveys, physical
information, information from public
comments and/or public meetings,
anecdolal informalion, elc.),

e Allainabilily inlormalion (ie., the
§131.10(g) factors as described
previously, if applicable),

¢ Vulue and/or benefits (including
environmenlal, social, cultural, and/or
ceonomic value/bonetits) associatod
with either retaining or removing the
use, and

« lmpacls of the use removal on other
designated uscs.

As un example of what & use and
value demonstration for a non-101(1)(2)
use cun look like, consider u small wuter
body thal a slale or authorized Leibe
generically designaled as a public waler
supply as parl ol a slalewide aclion. The
state or authorizad tribe decides there is
no use and value in retaining such a use
for that water body. Tha state or
authorizaed tribe could provide the
public und EPA with documentation
that public wuter supply is not an
exisling use (e.g., there is no evidence
thal the waler body was used [or Lhis
purpose and Lhe waler qualily does nol
support this usac); the nearby population
uses an alternative drinking water
supply; and projected population tronds
suggost that the current supply is
sufficient to nccommodate future
growth. States and authorized tribes
must make this documentation availuble
to the public prior to any public
hearing, and submit it to EPA with the
WQS revision.

What did EPA considor?

[n develaping this rule, LPA
considered [oregoing Lhe revisions Lo
§131.10(g), (j), and k), but this option
would not clarity when a UAA is or is
not required and thus not accomplish
the Agency’s objectives, EPA considered
finalizing the revisions to § 131.10(g),
(3), and (k)(1) and (2) s proposed;
however, in response lo commenls
received, EPA made revisions lo beller
accomplish ils objeclives.

ETA considered foregoing the HATU
requirement at § 131.10(g), but this
option would not support the adoption
of WQS that continue to serve the
purposes of the Act und enhance the
qualily of the waler. EPA also
considered [inalizing the requirement as
propnsed bul nol linalizing a regulalory
definition: howaver, tha ahsonce of a
regulatory definition could lead to
confusion and hinder environmental
protection,

EPA considered not specifying what
is required when removing or revising a
non-101(a)(2) use in the [inal rule;

however, multiple commenters
indicuted that EPA’s proposed rule only
specilied thal a UAA is nol required Lo
remove or revise a non-101(a)(2) use and
did nol specily whal is required. Given
the confusion about existing
requirements, EPA decided to make the
requirement explicitin §131.10(a) and

(k)(3).
What is EPA’s position on certain public
commenls?

Numerous commenters disagroad
with EPA’s position that the
consumption of aquatic life is 1 use
specified in saction 101{1)(2) of the Act
and requesled thal iPA documenl the
ralionale [or this posilion. Based on the
CWA seclion 303(c)(2)(A) requiremenl
that WQS protect public health, EPA
interprets the uses under section
101(a)(2) of the Act to mean that not
only can fish and shellfish thrive in
water body, but when caught, they can
also be safely eaten by humans,20

EPA first articulated this
inlerprelalion in the 1992 Nalional
Toxics Rule.2 lor example, LPA
specilied thal all walers designaled [or
cven minimal aquatic life protection
(and therefore a potential fish and
shellfish consumption exposure route)
are protected for humun health, EPA
also described its interpretation in the
October 2000 Human Health
Methodology.22 Consistent with this
interpretation, most states have sdopted
human health criteria as part of their
acqualic lile uses, as the purpose ol the
crileria is lo limil the amounl of a
pollulanl in aqualic species prior o
consumption by humans. Howaever,
states and authorizad tribes may also
choose to adopt human health criteria as
part of their recreational uses,
recognizing thut humans will consume
fish and shellfish after fishing, which
many slales consider lo be a recrealional
use. ILPA leaves this [lexibilily lo slales
and aulhorized Lribes as long as the
waters are protecting humans from
advoerse offects of consuming aquatic
lite, unless tha state or authorized triba
has shown that consumption of aquatic
life is unattainable consistent with
EPA’s regulation,

LPA also received commentls
requesling clarilicalion on exisling uses.
L'PA nnles thal in addressing lhese

20 hilpffwalerepa.gov/sciloch/swguidasico/
standards/upload/2000 10 #1 standards
shelffish.pdf,

2157 12 60B5A (Decewmber 22, 1992). Sce also 40
CIFIL 131.36.

22 Niipiffwaler.epa.goviscitech/swguidanice/
stemduords/eriterin/health/methodology/index.ofm;
Meihodalogy for Deriving Ambient Water Quality
Criteria for the Protection of Human Health, see
papges 4-2 und 4-3,

comments, EPA is not reopening or
changing the regulatory provision ut
§131.10(h)(1). The proposed chunge to
§131.10(g) simply referred buck to the
requirement that is housed in
§131.10(h)(1) and was not intended to
change requiremoents regarvding oxisting
usos. This is also the case in the final
rule. The WQS regulation at § 131.3(c)
defines an oxisting usc as “those uscs
actually attained in the water hody on
or after Novaembaoer 28, 1975, whathar or
not they are included in the wator
fquality standards.” EPA provided
additional clarification on oxisting uses
in the background scetion of the
proposad preamble,?® as well as ina
Seplember 2008 leller [rom LPA Lo the
Stale of Oklahoma.?* Specilically, EPA
explained thal exisling uses are known
Lo be “aclually allained” when lhe use
has aclually occurred and the waler
qualily necessary Lo supporl the use has
been allained. LPA recognizes, however,
Lthal all the necessary dala may nol be
available lo delermine whelher the use
aclually occurred or the waler qualily lo
supporl the use has been allained. When
delermining an exisling use, LPA
provides subslanlial [lexibilily Lo slales
and authorized ribes 1o evaluale the
strength of the available data and
information where data may be limited,
inconclusive, or insufficient regarding
whoether the use has occurred and the
water quality necessary to support the
use has baen attained. ITn this instancao,
states and wuthorized tribes muy decide
that based on such information, the use
iy indeed existing.

Some commenters exprassed conaern
that this interpretation supports the
removil of a designated use in 4
situation where the use hus actually
occurred bul the waler qualily necessary
Lo prolect the use has never been
allained, as well as in a silualion where
the water quality has been attained but
the use has not actually occurred. Such
an interpretation may be contrary to a
state’s or wuthorized tribe’s
environmental restoration efforts or
water quality management goals, For
example, a slale or aulhorized lribe may
designale a highly modilied waler body
Tor primary conlacl recrealion even
though the water quality has nover been
attained to support such a use. In this
situation, if tho state or authorized tribe
exercises its discretion to recognize
such an existing use, then consistent
with EPA’s regulation the designated
use may nol be removed.

»* 75 FR 54523 [September 4, 2013).

2 hitip/fwater.epa. goviscitech/swgnidance/
standards/upload/Smithee-existing-nses-2008-09-
23.p:df.
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If u state or authorized tribe chooses
nol o recognize primary conlacl
recrealion as an exisling use in lhis
sama situation, tha state or authorized
tribe still must conduct 1 UAA to
remove lhe primary conlacl use, The
slale or aulhorized Lribe may only
remove the primary contact recreation
use if the use is not 4n existing use or
if more stringent criteria are bheing
added; the use cannol be allained by
implemenling ellluent limils required
under seclions 301(b) and 306 ol the Acl
and by implementing cost-cffective and
reasonable bost managemaent practices
for nonpoint source contral
($131.10(h)(1) and(2)); and the state or
authorized tribe can demonstrate that
one of the factors listed ut § 131.10(g)
precludes allainmenl of the primary
conlacl recrealion use. The combinalion
ol all the requirements al §131.10
ensuras that states and authorized tribes
designate usas consistent with the goals
of the Act unless the state or authorized
tribe has demonstrated thut such a use
is not uttainable. It ulso requires states
und authorized tribes to maintain nses
thal have aclually been allained.

(.. Triennial Roviews

Whaut does this rule provide und why?

The CWA and EPA’s implementing
regulution require states and authorized
tribes to hold, at least once every three
years, a public hearing for the purpose
of reviewing applicable WQS (i.e a
triennial review), The CWA creates a
partnership between stutes and
aulharized Lribes, and 1LPA, by assigning
slales and aulhorized (ribes the primary
role of adopling WQS (CWA seclions
101(b) and 303), and EPA the oversight
role of reviewing and approving or
disappraving state and authorized tribal
WOQS (CWA section 303(c)). Consistent
with this partnership, the statute also
assigns EPA the role of publishing
nalinnal recommended crileria Lo assisl
slales and aulhorized (ribes in
eslablishing waler qualily crileria in
their WQS (CWA scction 304(a)(1)).
States and aunthorized tribes have
several options for developing and
adopting chemical, physical and
biological criteria. They may use EPA's
CWA section 304(a) criteria
recommendalions, modily EPA's CWA
seclion 304(a) crileria recommendalions
Lo refllect sile-specilic condilions, or
establish criteria using other
scientifically defensible methods.
Ultimately, states and avthorizoed tribes
must adopt criteria that are scientifically
defensible and protective of the
designated use to ensure thut WQS
conlinue 1o “prolect the public health or
wellare, enhance the qualily of waler

und serve the purposes of” the Act
(CWA seclion 303(c)(2)(A)).

In somae cases, statos and authorized
tribes do not transparently communicate
with the public their consideration of
LPA's CWA seclion 304(a) crileria
recommendations when deciding
whether to revise theivr WQS. Asa
result, the public may be led to believe
thal slales and authorized Lribes are nol
considering some of the latest scicnee
that is reflected in EPA’s now or
upduted CWA section 304(4) criteria
recommendalions. I'o ensure public
transparency and clarify oxisting
requirements, the final rule contains
two revisions to the triennial review
requirements al 40 CI'R 131.20(a). l'irsl,
the rule requires that if statos and
authorized tribes choose not to adopt
new or revised criteria during their
lriennial review [or any paramelers [or
which EPA has published now or
updated criteria recommendations
under CWA section 304(a), they must
explain their decision when reporling
the results of their tricnnial review to
EPA undaor CWA saction 303(¢)[1) and
40 CFR 131.20(c). Second, the rule
clarifies the “applicable waler qualily
standards’ that states and authorized
tribes must rovicw triennially.

The first revision addresses the role of
LPA's CWA seclion 304(a) crileria
recommendalions in lriennial reviews,
While slales and aulhorized Ieibes are
not required to adopt EPA’s CWA
section 304(a) criteria
recommendations, they must consider
them. KPA conlinues lo invesl
significant resources to examine
evolving science for the purpose of
updating existing and developing new
CWA seclion 304(a) crileria
recommaendations to help states and
guthorized tribes meet the requirements
of the Act. Those recommendations are
based on dala and scienlific judgmenls
about pollutant concentrations and
environmental or human health
effects, 25

LiPA’s proposed rule, requiring slales
and authorized tribes to “consider”
EPA’s now or updated CWA scction
304(4) criteria recommendations, raised
several commenler queslions and
concerns about how states and
authorized fribes were to “document”
such consideration.

Commenlers also expressed concern
that EPA was overstepping its authority
by dictating how states and authorized
tribes conduct their triennial reviews
and by requiring slales and authorized

25 LiPA’s compilation of nallunal waler guality
crileria recomumendations, published pursuunt o
CWA scetion 304(a), can be found at hilp://
walerepa.goviscilechfswguidance/slandurds/
criicrig/eurrenl/index.ofo,

tribes to adopt EPA’s CWA section
304(a) crileria recommendalions, This
rule focuses on how a slale or
authorized tribe explains its decisions to
EPA {and the public) rather than on how
the slale or aulhorized lribe conducls ils
review. The CWA seclion 304(a) crileria
arc national recommondations, and
states or authorized tribes may wish to
consider sile-specilic physical and/or
chemical waler body characlerislics
and/or varying scnsitivitics of local
dquatic communities. While stutes and
aulhorized Lribes are nol required 1o
adopl the CWA seclion 304(a) crileria
recommaendations, they are required
under the Act and EPA's implementing
regulalions Lo adopl crileria thal prolect
applicable designaled uses and Lhal are
based on sound scientific rationale.
Since EPA revises its CWA section
304(a) recommendalions periodically Lo
reflect the lalest science, il is imporlanl
that states and authorized tribes
consider EPA’s new or updated
recommendalions and explain any
decisions on lheir parl lo nol
incorporate the latest science into their
WQs.

An imporlanl componenl of lriennial
reviews is meaninglul and Lransparent
involvement of the public and
intergovernmental coordination with
local, slale, lederal, and Lribal enlilies.
Communicalion with EPA (and the
public) aboul these decisions provides
opportunitics to assist states and
authorized tribes in improving the
scientific basis of its WQS and can build
supporl [or slale and authorized ribal
decisions. Such coordination ultimately
increusses the effectiveness of the state
and authorized tribal water quality
managemenl processes. 'ollowing this
rulemaking, when states and authorized
tribes conduct their next triennial
review they must provide an
explanalion for why they did nol adopt
new or revised criteria for parameters
for which EPA has published new or
updated CWA scction 304(a) criteria
recommendations since May 30, 2000.2¢
During the triennial reviews that follow,
states and authorized tribes must do the
same lor crileria relaled 1o paramelers
[or which 5P A has published CWA
seclion 304(a) crileria recommendalions
since the states’ or authorized tribes’
most recent triennial review. This
requirement applics regardless of
whether new or updated CWA section
304(4) criteria recommendations are

WS adopted and submitied to EPA by states

and authorized tribes on or after May 30, 2000,
must be approved by EPA before they become
affactive for CWA purposes, including the
estahlishment of water quality-hased effluent limits
ar development of total maximum daily loads (40
ClF1 131,21, 65 IR 24641, April 27, 2000,
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more stringent or less stringent thun the
state's or wuthorized tribe’s applicable
criteria because all slakeholders should
know how the slale or authorized Leibe
considered the CWA seclion 304(a)
criteria recommendations when
determining whather to revise their own
WQS following a tricnnial revicw. A
state’s or wuthorized tribe’s explanuation
miuy be situation-specific und could
involve consideration of priorities and
resources, LPA will nol approve or
disapprove Lhis explanalion pursuanl lo
CWA seclion 303(c) nor will the
explanation be used to disapprove now
or revised WQS that otherwise meoet the
requirements of the CWA. Rather, it will
inform both the public und EPA of the
state’s or wuthorized tribe’s pluns with
respect to adopting new or revised
crileria in lighl of the lalesl science.
LPA slrongly encourages slales and
aulhorized Lribes lo include their
oxplanation on a publically accessible
Web site or some other mechanism to
inform the public of their decision.

‘The second revision addresses
conlusion expressed in public
commenls regarding the meaning of
§131.20(a) so that statas, authorizad
tribes and the public are clear on the
scope of WQIS to be reviewed during a
triennial review. By not addressing this
igsue directly in the proposul, EPA may
have inadvertently created ambiguity by
implying that the only criteria states and
guthorized tribes need to re-exumine
during a trienniul review ure those
crileria relaled 1o the paramelers [or
which IEPA has published new or
updaled CWA seclion 304(a) crileria
racommaendations. Howaver, EPA’s
intent was not to qualify the initial
sentence in §131.20(a) regarding
“applicable water quality stundards®™
(which are all WQS either approved or
promulgated by EPA for a stute or tribe)
bul o supplement il by adding more
delail regarding the lriennial review ol
any and all exisling crileria eslablished
pursuant to 40 CFR 131.11. Thus, the
final rule clarifies what the regulation
means by “applicable water quality
standuards.™ 27

When conducling Iriennial reviews,
slales and authorized Iribes musl review
all applicable WQS adopled inlo slale ar
tribal Inw pursuant to §§131.10—

2/ EPA published the Whot is @ New or Revised
Waler Qualily Siandard Under CWA 303(0)(3)
Frogquently Asked Questions (LPA-820-1'-12-017,
October 2012) W consolidale BPA’s Interprelalion
{informed by the CWA, EPA’s Implementing
regulation at 40 CFR part 131, and relevant case
law] of what consttutes & new or revised WS that
the Agency has the CWA section 303(c)(3) authority
and duty to approve or disapprove (tip//
water.epo.govisaitech/swguidance/standards/
upleadfowa 203 fag, pdf),

131.15 2% and any federully promulgated
WQ0S.22 Applicable WQS specilically
include designaled uses [§131.10),
water quality criteria (§131.11),
untidegradation (§131.12), general
policies (§131.13), WQS variances
(8§ 131.14), and provisions aulhorizing
the use of schedules of compliance for
W(QBELs in NPDES permits (§131.15).3°
I[, during a lriennial review, the slale or
aulhorized Lribe delermines thal the
foderally promulgated WQS no longer
protect its waters, the state or
aulhorized Lribe should adopl new or
revised WQS. I[ LPA approves such new
or reviscd WQS, EPA would withdraw
the federally promulgated WQS because
they would no longer be necessary.
Some slales and aulhorized leibes
target specific WQS during an
individual triennial review to balance
resources and priorilies. 'The [inal rule
does nol allect slales’” or authorized
tribes” discretion to identify such
priority areas for uction. However, the
CWA and LPA’s implemenling
regulalion require the slale or
authorizod tribe to hold, at least onee
every three years, o public hearing 31 for
the purpose of reviewing applicable
WQS, nol jusl a subsel of WS thal the
state or nuthorized tribe has identified
s high priority. In this regard, states
und wuthorized tribes must still, at a
minimum, seek and consider public
commenl on all applicable WQS.

What did EPA considor?

LiPA considered linalizing 1he
revision to § 131.20(a) as proposcd.
However, given public commenters’
conflusion and concerns, as discussed
previously, LPA ullimalely rejecled this
oplion. EPA also considerad [oregoing
revisions to §131.20(a) altogether.
However, this option would not ensure
that states and authorized tribes adopt
criteria that reflect the latest science,
and thus EPA rejected it.

Whal is LPA’s posilion on cerlain public
commoents?

One commenler requesled a longer
perind than three years [or slales and

28 Nelinitions adopled by slales and vuthorized
Lribes are considered WOS when they are
Inextricably linked to prowvislons adopted pursuant
to §§131.10-131.15.

29 Any WS that EPA has promulgated for a stafe
ur lribe are lound in 40 CFR part 131, subparl D,
See alsor Mlipd//waler.epa.gov/sciiceh/swpuidance/
standards/wisregs.ofmtpropased,

30 Thig mule finalizes § 13114 (WQS Variances)
and §131.15 (Provisions Authorizing the Use of
Schedules of Complianee for WQULLs in NPDES
permils], For detailed discussion about these
seclions, see seclions L1 and 1ILEF of this docuwment,
respectively,

#1For detatled discussion about this final rule for
§1.11.20(h), related fo public participation, ses
section LG ol Lhis document,

duthorized tribes to consider new or
updated CWA section 304(a) criteria
recommendalions because il was neilher
reasonable nor [easible Lo conducl a
comprehensive review and rulemaking
in this timeframe, including the public
participation componcnt. Other
commaenters suggested that EPA allow
triennial reviews to oceur
“periodically,” while some suggested
that nine or 12 years would be a more
appropriale [requency ol review.
Although LPA acknowledges the
challenges (e.g.. the legal and
administrative processcs, resource
constraints) that stataes and authorizad
tribes may expericnce whon conducting
triennial reviews, the three-year
timeframe for triennial review comes
directly from CWA section 303(c¢)(1).
LPA has no authorily lo provide a
longer limelrame [or lriennial reviews.

D. Anitidegradalion

One of the principul objectives of the
CWA is to ““muintain the chemical,
physical and biological inlegrily of the
Nalion’s walers.” 32 Congress expressly
allirmed this principle of
“antidegradation’” in the Water Quality
Act of 1987 in CWA sections 101(a) and
303(d)[4)(B). EPA’s WQS regulation has
included antidegradution provisions
since 1983. In particular, 40 CFR
131.12(a)(2) includes a provision that
protects “high quality”” waters (i.e.,
those with water quality that is better
than necesyary to support the uses
specified in seclion 101(a)(2) of the Acl.)

Mainlaining high waler qualily is
crilical lo supporling economic and
community growth and sustainability.
Protecting high water quality also
provides a margin of satoty that will
afford the wuater body increased
resilience to potential future stressors,
including climate change. Degradation
ol walar qualily can resull in increased
public health risks, higher lrealment
cosls thal musl be borne by ralepayers
and local governments, and diminished
aquatic communities, ccological
divorsity, and ccosystom services.
Conversely, maintaining high water
guality can lower drinking water costs,
provide revenue for tourism and
recrealion, supporl commercial and
recrealional lisheries, increase properly
values, creale jobs and suslain lncal
communitics.?* While proventing
degradation and maintaining a reliable
source of clean water invalves costs, it
can be more effective und efficient than

32 Kee CWA seelion 101(a) (emphasis added),

33 htip/fwater.epa. govipolwaste/mps/watershed/
npload/econamic_benefits_foctsheetd.pdf;
Feomomic Benefits of Protecting Healihy
Watershods (LPA 841-N-12-004, April 2012),
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investing in long-term restorution efforts
or remedial actions.

This rule reviscs the antidegradation
regulation to enhance protection of high
ruality waters and to promote
consistency in implementation. The
new provisions require states and
authorized tribes to follow a more
slruclured process when making
decisions aboul preserving high waler
qualily. They also increase lransparency
and opportunitics for public
involvement, while preserving states’
and authorized tribes” decision-making
flexibility. The revisions meet the
objectives of EPA’s proposal, although
EPA made some chunges to the
regulalory language aller further
consideralion of the Agency’s policy
objeclives and in response Lo public
commeaents.

This rule establishes requirements in
the [ollowing areas: Idenlilicalion of
high qualily walers, analysis of
allernalives, and anlidegradalion
implementation methods. Tn addition to
the substantive changes described in the
following section, this rule also includes
editoriil changes thut are not
substantive in nature. For a detailed
discussion of EPA’s CWA authority
regarding anlidegradalion, see lhe
preamble Lo the proposed rule al 78 'R
54526 (Seplember 4, 2013).

ldenliflicalion of Walers lor High Qualily
Waler (lier 2) Proleclion

Whut does this rule provide and why?

Tier 2 refers to a decision-making
process by which a state or suthorized
tribe decides how and how much to
protect water quality that exceeds levels
necessary Lo supporl the uses specilied
in Seclion 101(a)(2) of the Acl. The [inal
rule al §131.12(a)(2)(i) provides lhal
states and avthorized tribes may
identify waters for Tier 2 protection on
cither a parameter-by-parameter or a
water body-by-water body basis. The
rule also specifies that, where states and
authorized tribes identify waters on a
waler body-hy-waler body basis, slales
and authorized ribes musl involve the
public in any decisions perlaining Lo
whoen they will provide Ticr 2
protection, and the factors considered in
such decisions. Further, states und
guthorized tribes must not exclude
water bodies from Tier 2 protection
solely because waler qualily does nol
exceaed levels necessary Lo supporl all of
the uses specilied in CWA seclion
101(a)(2). This rule requires that states’
and authorized tribes” antidegradation
policies be consistent with these now
requirements,

Slales and authorized Wribes lypically
use ane ol lwo approaches lo idenlily

high gquality waters consistent with the
CWA. Slales and aulhorized Lribes using
i parameter-by-parameter approach
gonerally identify high quality wators at
the time an entity proposes the wctivity
thal would lower waler qualily. Under
this approach, states and authorizad
tribes identify paramecters for which
water quulity is better thun necessary to
supporl the uses specified in CWA
section 101 (a)(2) and provide Ticr 2
protection for any such paramaters.
Alternatively, states und uuthorized
lribes using a waler body-by-waler body
approach generally identity wators that
will receive Tior 2 protection by
weighing a variety of factors, in advance
ol any proposed aclivily. Slales and
authorized tribes can identify some
waters using a paramaoter-by-paramater
approdach und other waters using a water
body-by-waler body approach.

The 1983 WQS regulalion did nol
specity which approach states and
duthorized tribes must use to identify
walers [or L'ler 2 proleclion. In the 1998
ANPRM, LPA arliculaled Lhal either
approach, when properly implemented,
is consistent with the CWA, and
described advanlages and disadvanlages
lo both approaches. A parameler-by-
parameter approach can be casier to
implement, can be less susceptible to
challenge, and can resull in more walers
recelving some degree of lier 2
proleclion. The ANPRM also
articulated: “[t]he water body-by-water
body approach, on the other hand,
allows for a weighted assessment of
chemical, physical, biological, and ather
information (e.z., unique coological or
scenic attributes). In this regard, the
water body-by-water body approach
may be beller suiled 1o KPA’s slaled
vision for the |[WQS| program . . . This
approach also allows for the high
quality water decision to be made in
advance of the anlidegradalion review

. ., which may facilitate
implementation. A water body-by-wuter
body approach also allows [s]tates and
[Ulribes Lo [ocus limiled resources on
protecting higher-value [s]tate or [t]ribal
waters. The water body-by-water body
approach cun . . . preserve high quality
walers on lhe basis of physical and
binlogical attributes, rather than high
water quality attributes alone.”

Because the original WQS regulation
did nol provide specific requiremenls
regarding use of the water body-by-
water body approach, it was possible for
states and authorized tribes to identify
high qualily walers in a manner
inconsistent with the CWA and the
intent of EPA’s implementing
regulation. [n some cuses, states and
aulhorized Lribes have used the waler
body-by-waler body approach withoul

documenting the fuctors thut inform the
decision or informing the public. lor
cxample, some states or authorized
tribes have excluded waters from Tier 2
protection entirely based on the fuct thut
the waler was included ona CWA
scction 303(d) list for a single paramaeter
without allowing an opportunity for the
public to provide input.

‘This rule reallirms LPA’s supporl [or
both approaches. The now regulatory
requirements includeod at
§131.12(a)(2)(i) only apply to the water
body-by-waler body approach because
they are unneaessary for the parameatoer-
by-paramocter approach. States and
duthorized tribes using the parameter-
by-parameler approach provide Tier 2
protection to all chemical, physical, and
biological parameters for which water
quality is better thun necessary to
prolect the uses specified in CWA
saction 101(a)(2). Becausae tho
identification of waters that are high
quality with respect to relevunt
paramelers would occur in the conlexl
of allowing a specific activity, the lovel
of protection is already subject to any
public involvement required for that
aclivily. l'or example, an NPDLS permil
writor calculating WQBELs would use
available data and information ahout the
water body to determine whether
assimilalive capacily exisls [or the
relevant parameters. The state or
aulhorized tribe would then provide
Ticr 2 protection for all parameters for
which assimilative cupucity exists, The
drall permil would reflect the resulls of
the ier 2 review, hence providing an
opportunity for public involvemoent.

The requirement at § 131.12(4)(2)(1)
regarding public involvement increases
the ransparency of and accounlabilily
for states” and authorizad tribes” water
quality management decisions, The final
rule is consistent with the CWA and the
WQS regulalinon’s emphasis on 1he
public’s role in water quality protection.
A key part of a stute’s or authorized
tribe’s antidegradation process involves
decisions on how Lo manage high waler
quality, a shared public resource.
Commenters expressed concern that the
proposed rule did not require states and
aulhorized Lribes 1o engage the public
on decisions when implementing a
water body-by-water body approach.
Consequently, the public would not
know the faclors a slale or authorized
lribe considered in deciding thal the
waler body did nol meril I'ier 2
protection, which would limit the
public’s ability to provide constructive
input during the permit’s public notice
and comment period.

To provide for well-informed public
inpul and 1o aid slales and authorized
lribes in making robusl decisions, LPA
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recommends states and wuthorized
lribes documenl Lheir evalualion of the
lier 2 decision, including the [aclors
considered and how those factors were
weighed. The case of Ohio Valley Envil,
Coalition v. 1iorinko demoenslrales why
it is impaorlanl [or slales and authorized
tribes to articulate the rationalc for their
decisions. 4 In this cuse, the U.S.
Disirict Courl for the Southern Dislricl
ol Wesl Virginia considered whelher the
record contained sufficient avidence to
justify EPA's approvil of the stute’s
exclusion of particular waler bodies
[rom lier 2 proleclion. The slale had
classificd somo CWA section 303(d)
listed waters us waters to receive Tier 2
proleclion, while il had excluded olher
similar walers wilth similar impairmenls
[rom lier 2 prolection. The Courl [ound
the administrative record insufficiont to
support EPA’s decision to approve the
state’s classification becavse the state’s
CWA section 303(d) listing was the only
evidence reluted to the wuter quulity of
those river segments. The Court did not
opine on whether, in a dillerenl faclual
silualion, calegorically excluding walers
[rom Tier 2 proleclion based on CWA
scction 303(d) impairments would bhe
consiatent with the CWA.

To minimize the administrative
processes ussociated with this rule, EPA
uses the phruse “opportunity for public
involvement” rather than “public
participation,” “Public participation”™ at
40 CFR 131.20(b) 2° refers to 4 state or
aulharized Lribe holding a public
hearing [or the purpose of reviewing
WQS. With this rule, EPA provides
states and authorized tribes the
flexibility to engage the publicin a way
that suits the state or authorized tribe
und the public. For exumple, 4 state or
duthorized tribe could develop lists of
waters that will and will not receive
Tier 2 prolecltion along with
descriplions ol the faclors considerad in
making each of those decisions and post
that information on its Web site. To
obtain public input, the statc or
authorizad tribe could share these lists
during a trienniul review sund/or during
revision of antidegradation
implementation methods. Such un
approach has the advanlage of
streamlining both the decision-making
and public involvemenl processes. As
anather example, a state could vse the
NPDES process to engage the public at
the time it drafts a permit that would
allow 4 lowering of wuter quality. The
state would document the relevant
information related to its decision in the

™ Ohio Valley Envtl, Coal, v, Horinko, 279 F,
Supp. 2d 732, 746-50 (5.D. W, Va. 2003).

2 Sen section .G for maore information on the
final rule chiunge related w public participation.

permit fact sheet provided to the public
and specifically requesl commenl on ils
Iier 2 proleclion decision.

States and authorized tribes can
provide udditional avenues for public
involvemenl by providing struclured
opporlunilies [or the public o iniliale
antidegradation discussions. For
example, a stute or authorized tribe
could provide a pelilion process in
which cilizens requesl lier 2 proleclion
for specific waters, and those citizens
could provide datu and information for
a slale’s or authorized Lribe'’s
consideralion. Also, slales and
authorized tribes can establish a process
to facilitute public involvement in
idenlilying walers as Oulslanding
Nalional Resource Walers [ONRWSs),

An additional requirement at
§131.12{a)(2)(i) provides that states and
aulhorized ribes musl nol exclude a
waler body [rom Lhe proleclions in
§131.12(a)(2) solely bocause wator
guality does not exceed levels necessury
Lo supporl all of the uses specified in
CWA seclion 101(a)(2). I'or a discussion
on why such an approach is
inconsistent with the Act, see the
preamble o the proposed rule al 78 'R
54527 (Seplember 4, 2013). Thus, when
considering whether to exclude waters
from Tier 2 protection, states und
aulhorized ribes musl consider the
overall qualily of the waler rather than
whether waler qualily is beller than
neeessary for individual chemical,
physical, and biological parameters to
support 4l the uses specified in CWA
seclion 101 (a)(2). The rule provides lor
i decision-making process where states
and suthorized tribes consider water
quality and reasons to protect water
qualily more broadly. This can lead 1o
more robust cvaluations of the water
body, and potentially more waters
receiving Tier 2 protection. To make a
decision o exclude a waler body [rom
Ticr 2 protection, states and authorizad
tribes must identify the factors
considered which should include
[actors thal are rooled in the goals of the
CWA, including the chemical, physical,
and biological characteristics of a water
body. Where stutes and authorized
lribes wish Lo consider CWA seclion
303(d) listed impairments, it would he
important that they also consider all
other relevant availuble dats and
conducl an overall assessmenl ol a
water’s characteristics. Tt would also be
important that states and authorized
tribes consider the public value of the
waler. This includes the waler’s impacl
on public health and welfare, the
existing aquatic and recreational uses,
and the value of retaining ecosystem
resilience againsl the elfects of fulure
slressors, including climale change. l'or

additional information on this overall
assessmenl, see lhe preamble Lo the
proposed rule al 78 I'R 54527
(September 4, 2013).

This requirement is consistent with
the proposed rule. However, Lo
accuralely arliculale the requirementl,
and to remain consistent with
§131.12(a)(2), the final rule text reflects
thal [or a waler lo have available
assimilalive capacily [or which Lo
provide Tier 2 protection, the water
quality must “exceed” the lavels
necessary (i.e., be beller than necessary)
o supporl the uses specilied in CWA
saction 101(a)[2). Commaentars statod
that some members of the public could
misinlerprel the phrase “high qualily
walers” in the proposal Lo include
waters that meet but do not exceed the
water quality necessary to support the
uses specilied in CWA seclion 101(a)(2).
‘The [inal rule replaces “high qualily
watcers” with the phrase “waters for the
protections described in (a)(2) of this
seclion.” The [inal rule also says walers
cannol be excluded [rom l'ier 2
protection solely “because water quality
does not exceed levels necessary to
supporl all of the uses specilied in
gaclion 101(a)(2) of the Acl” inslead of
“beeause not all of the uses specified in
CWA section 101(a)(2) are attained,” as
slaled in the proposal.

Where waler qualily is beller than
necessary Lo supporl all of the uses
specified in CWA scction 101(a)(2),
§131.12(a)(2) requires states und
authorized tribes to provide Tier 2
proleclion. Where waler qualily is nol
betteor than necessary to support all of
the uses specified in CWA section
101 (4)(2), the final rule does not require
slales and authorized Iribes o provide
Tier 2 protection for the water body.
However, in instances where states and
guthorized tribes luck data and
informalion on the waler qualily Lo
make individual water body
conclusions, EPA recommends that they
provide all or 4 subset of their wuters
wilh Tier 2 prolection, by defaull. Doing
so will increase the probability that
these waters will maintain a level of
resiliency to future stressors,

This rule requires slales’ and
authorized tribes’ antidegradation
policies (which are legally binding state
and authorized tribal provisions subject
o public parlicipalion) 1o be consislent
wilh the new requirements relaled 1o
identifying waters for Tier 2 protection.
Since states and autharized tribes must,
provide for public participation on their
antidegradation policies, placing their
requirements for identification of high
quality wuters in their antidegradation
policies increases accounlabilily and
ransparency. The proposed rule
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articulated that states und authorized
tribes must design their implementation
methods Lo achieve lhe requirements [or
idenlilying high qualily walers.
Commenlers queslioned whether lhe
proposcd requiremaent for identifying
high quality waters was mandatory,
since the proposal did not require states
und authorized tribes to udopt the
requirement into their legally binding
policies. Some commenters suggested
requiring slales and authorized (ribes 1o
adopl all implemenlalion methods inlo
binding provisions. While some slales
and authorizad tribes find adoption of
their implementation methods to be
helpful, others vicw it as burdensoma.
EPA determined that while adopting
implementation methods increases
decountibility and trunsparency, states
and authorized tribes could slill provide
this accounlabilily and lransparency [or
idenlificalinn ol walers [or Tier 2
protection without a requirement to
adopt implementation methods.
Therefore, the final rule raquires
untidegradation policies to be consistent
with the provision at § 131.12(1)(2)({).
States and authorized tribes have the
discrelion and [lexibilily o adopl
anlidegradalion provisions thal address
olher aspecls of anlidegradalion thal are
not spacifically addressed in §131.12(a).
Where a state or authorized tribe
chooses 1o include anlidegradalion
implementation methods in non-
binding guidance, the methods must be
consistent with the applicable state or
authorized tribal untidegradation
requirements that EPA has approved.
Consistent with §122.44(d)(1)(vii)(a),
permils musl derive [rom and comply
wilh all applicable WQS. Otherwise,
LFPA could have a basis lo objecl Lo lhe
pormits.

What did EPA considor?

EPA considered not revising
§131.12(a)(2) and conlinuing Lo provide
no new regulalory requirements lor
idenliflicalion of walers [or Tier 2
protection. EPA also considered
prohibiting the water body-by-water
hody approach. Providing no regulatory
requirements would continue to allow
states and guthorized tribes to
implement a water body-by-water body
approach thal is polentially inconsislent
wilh the CWA, while prohibiling the
waler body-hy-waler body approach
would limit states” and authorized
tribes’ flexibility to prioritize their
waters for Tier 2 protection. EPA
rejected these options in favor of 4 more
balanced approach by placing
conditions on how states and authorized
lribes use Lheir discrelion Lo beller
ensure proleclion of high qualily walers.

EPA considered finalizing the rule as
proposed, without 4 requirement for
public involvemenl in decisions aboul
whelher lo provide lier 2 proleclion o
a waler body; however, iPA [ound thal
public involvemant is critical for
increasing accountability and
transparency and included the
requirement in the final rule. EPA also
considered providing for an EPA
approval or disapproval action under
CWA seclion 303(c) of slales’ and
aulhorized lribes’ decisions on whether
o provide Tier 2 proleclion lo each
watcer. EPA ultimately decided not to
include such a requirement beecause of
concern that it would add more
administrative and rulemaking burden
for states and authorized tribes thun
LPA delermined was necessary lo
ensure public involvemenl. LPA
considered specilying precisely which
waters must reccive Tier 2 protoction.
Howovar, ETA did not includea such
specificity in the rule because thore are
multiple wuys that states and authorized
tribes can make well-ressoned decisions
on Tier 2 protection based on cuse-
specilic facls.

Analysis of Allernalives
Whit does this rule provide und why?

The finul rule at § 131.12(a)(2)(ii)
provides thal belore allowing a lowering
of high wuter quality, stutes and
authorized tribes must find, after an
analysis ol allernalives, thal such a
lowering is necessary lo accommadale
imporlanl economic or social
development in the arca in which the
waters arc located. That analysis must
cvaluate a range of non-degrading and
less degrading practicable alternatives.
For the purposes of this requirement,
the final rule at §1531.3(n) delines
“practicable” o mean “lechnologically
passible, able o he pual inlo praclice,
and economically viable.” When an
analysis identifics one or more such
practicable alternatives, states and
authorized tribes may only find that 4
lowering is necessary if one such
alternative is selected for
implementalion. This rule requires thal
slales’ and authorized Lribes’
anlidegradalion policies musl be
consistent with thase new requirements.

Seclinn 131.12(a)(2)(ii) requires a
struclured analysis ol allernalives,
which will increase transparency and
consistency in states’ and authorized
tribes” decisions about high water
quality. The new requirement makes the
analysis of alternatives an integral part
of 4 state’s or authorized tribe's finding
thal degradalinn of high qualily waler 1s
“necessary.” Such an analysis provides
slales and aulhorized ribes with a basis

to make informed und reasoned
decisions, assuring lhal degradalion
only nccurs where truly necessary. This
rule refers to “unalysis of alternutives”
rather thun “alternutives analysis” as in
the proposal. ‘Uhis makes clear thal the
analysis requived in §131.12[a)(2)(1) is
distinct from the “alternatives analysis”
required in other programs, such as the
Nalional Environmental Policy Acl and
CWA soction 404 pormitting.

Soction 131.12(a)(2)(11) 18 consistont
with the proposed rule, but makes ¢lear
thal slales’ and authorized Lribes’
findings that a lowering is nooossary
depaends on both an analysis of
alternutives und an analysis related to
economic or social developmenl.
Commenters were concerned that the
proposad rule seemed to remove the
requirement at § 131.12(u)(2) for states
and authorized lribes 1o consider
whether a lowering of water quality will
“accommodate important coconomic or
social development in the urea in which
the walers are localed.”

This rule proserves states’ and
authorized tribes’ discretion to decide
the order in which they satisfy thesa
requirements. A slale or aulhorized lribe
can choose to first revicw an analysis of
ceconomic or social development. Tf it
finds that the proposed lowering of
waler qualily would accommodale
important economic or social
developmenl, il can then require an
analysis of alternatives to sce it the
lowering could be prevented or
lessened. II, on the other hand, a slale
or aulhorized Lribe linds thal the
proposed lowering of water quality
would not accommodate important
econnmic or social development, it
could choose 1o disallow lowering of
watcr quality and terminate the Tier 2
review without ever requiring an
analysis ol allernalives. Similarly, a
slale or aulhorized tribe could lirst
choose to raquire an analysis of
alternatives und then examine an
analysis o economic ar social
developmenl. In this case, il a non-
degrading alternative is selected for
implementation, the stute or authorized
lribe does nol need Lo proceed wilth an
analysis o economic ar social
development.

Although states and authorized tribes
are responsible for making a linding o
allow a lowering of waler qualily hased
on a reasonable, credible, and adequate
analysis of alternatives, states and
authorized tribes themselves necd not
conduct the analysis of alternatives or
select the alternative to be implemented.
Commenters expressed concern that the
proposed rule language implied thal
slales and aulhorized Lribes musl
peclorm the analysis themselves, when
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other entities muy be best positioned to
unalyze the alternatives. The finul rule
language allows slales and authorized
lribes o rely on analyses prepared by
third parlies (e.g., a permil applicanl).
This prescrves appropriate flexibility for
states’ and authorized tribes’ decision-
makers, and can bring additional
resources and expertise to the anulysis.
States and authorized tribes remain
ultimutely responsible for making
lindings lo allow degradalion and [or
basing Lheir decisions on adequale
analyses. [[ Lthe slale or authorized Lribe
deems an initial analysis of alternatives
insufficient to support a finding that a
lowcring of high water quality is
“necessary,’”’ it cun request udditional
unalyses of alternatives from the permit
dpplicant or other entities. A state or
aulhorized Lribe can also oblain
informalion on common praclicable
allernalives appropriale [or a proposed
activity from additional existing
resources.ss

The final rule specitics that states and
duthorized tribes must analyze
“practicable alternatives that would
prevent or lessen the degradation,”
rather than “non-degrading and
minimally degrading praclicable
allernalives thal have the polenlial Lo
prevent or minimize the degradation,”
as proposad. While non-degrading or
minimally degrading allernalives
prescrve high water quality to a greater
cxtent, in cases where no minimally-
degrading alternatives oxist, a loss
degrading alternative will still provide 4
murgin of protection for the high quality
water, The final rule requires 4 broader,
more caomplele anal ysis.

To enhance clarily and provide [or
consislency in implementalion, Lthis rule
finalizas a definition of the word
“practicable.” The definition cmbodies
il common sense notion of
practicability—i.e., an alternative that
can actually be implemented under the
circumstances, Because “practicable”
appears in nther conlexts relaled 1o
waler qualily, lhe definilion al
§131.3(n) is only applicable lor
§131.12(a)[2)(i1). This definition is
consistent with the one articulated in
the preamble to the proposed rule,*? but
eliminates redundancy and omits “at
the site in question” in response to
commenters” concern that relocation of
a proposed aclivily may be a less
degrading allernalive thal the slale or
authorized Lribe can consider.

28 L5.g,, LPA's Municipal Technologios Web site,
which presents lechnology fact sheels Lo assist in
the evaluation of different technologies for
wastewater (hilp://water.epa.gov/scitech/wastetech/
mib index.cfm).

2 See 70 I 54526 (Seplember 4, 2013),

Section 131.12(a)(2)(ii) provides for
preservalion ol high waler quality by
requiring a less degrading praclicable
alternative to be selected for
implementation, if available, before
slales and aulhorized Lribes may find
thal a lowering of waler qualily is
neeessary. This requirement applics
even if the analysis identifies only one
allernalive. Slales and authorized Lribes
musl slill make a [inding thal a lowering
is neeessary if the analysis docs not
identify any practicable alternatives that
lessen degradalion. On the olher hand,
il the analysis resulls in choosing an
alternative that avoids degradation, a
state or wuthorized tribe need not make
a [inding. Regardless of the number of
allernalives idenlilied, the analysis
should document a lovel of detail that
reflects the significunce and magnitude
ol the parlicular circumslances
encounlered, lo provide lhe public wilh
the necessary information to undaerstand
how the state or suthorized tribe mude
ils decision.

LPA chose nol lo require
implementation of the least degrading
practicable alternutive to allow states
and authorized ribes lhe [exibilily Lo
balance mulliple consideralions. Some
alternatives to lowering wator quality
can have negative environmentul
impacls in other media (e.g., air, land).
l'or example, incineraling pollulants
ralher than discharging the pollulants 1o
surtace waters could adversely impact
dir quality and energy use, and land
application of pollutunts could have
adverse lerresirial impacls. KPA
recommends that states and authorized
tribes consider cross-media impucts
and, where possible, seek alternuatives
thal minimize degradalion ol waler
rquality and also minimizc other
environmental impacts,

The findl rule requires stutes’ and
aulhorized (ribes’ anlidegradalion
policies [which are legally hinding
pravisions subject 1o public
participation) to be consistent with the
now requirements related to analysis of
alternatives. As with the provision on
identification of waters for Tier 2
protection at §131.12(a)(2)(i), EPA
determined that untidegradation
policies musl be consislenl wilh the
lederal regulalion on analysis af
allernalives al §131.12(a)(2)(i1) Lo
increase accountability and
transparency.

Whaut did EPA consider?

ETA considerad finalizing the
proposed rule without alteration, EPA
did not choose this option in light of
commenters' suggestions to clarify the
language in order lo avoid conlusion as
Lo who is responsible [or conducling the

unalysis. EPA also rejected un option to
forego any revisions reluted to an
analysis ol allernalives, as this would
nol provide clarilicalion regarding whal
lype ol analysis supporls slales’ or
authorized tribes’ decisions that a
loworing of water quality is
“nocessary,” thus risking a greator loss
of water quality.

Anlidegradalion Implemenlalion
Melhods
What does this rule provide und why?

The rule at § 131.12[b) requires states’
and authorized tribes” antidegradation
implemaentation methods (whether or
not those methods ure adopted into rule)
to be consistent with their
untidegradation policies and with
§131.12(a). This rule also requires slales
and authorized lribes 1o provide an
opporlunily lor public involvemenl
during the development and any
subscruent revisions of antidegradation
implemaentation methods, and to make
the mathods uvailuble to the public.

Finally, this rule adds § 131.5(a)(3) to
explicilly specily thal EPA has lhe
aulhorily lo delermine whether the
slales’ and authorized (ribes’
antidegradation policies and any
adopted antidegradation
implemaentation maethods 28 are
consistent with the federal
antidegradation requiremoents at
§ 131.12. This revision docs not expand
EPA’s existing CWA authority, rather it
ensures § 131.5 is consistent with
§§131.6 and 131.12.

The public involvemenl requirement
al §131.12(b) increases Lransparency,
accounlabilily, and consislency in
states’ and authorized tribes’
implementation. EPA proposad a
requiremoent that implementation
methods be publicly available, As EPA
dizcuysed in the preamble to the
proposed rule, CWA section 101(e)
provides thal “public parlicipalion in
Lthe development, revision, and
enlorcement ol any regulalions,
standard, effluent imitation, plan, or
program cstablished . . . undoer this Act
shall be provided for, encouraged, and
assisted . . " Thus, this rule also
provides for public involvement during
developmenl or revisian of
implemenlalion methods. A slale or
aulhorized ribe may decide Lo offer
more than one opportunity to most
cffoctively engage the public. States and
authorized tribes can use various
mechunisms to provide such

38 See hiip://water.epa.gov/scitech/swguidance/
stanidards/cwa303fug.cfm. What is o New or
Revised Waier Quolity Standard Inder CWA
303 3) Frequently Asked Qnestions (RPA-820-F—
12-017, October 2012),
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opportunities, including a public
hearing, a public meeling, a public
workshop, and dillerenl ways of
engaging the public via the Tnternet,
such as webinars and Web site postings.
1l'a slale or aulthorized ribe adopls
anlidegradalion implemenlalion
methods as part of its WQS or other
legally binding provisions, the stute's or
aulhorized Lribe's own public
parlicipalion requiremenls and 40 CI'R
part 25 and § 131.20([b) of the federal
regulation, will sutisfy this requirement.

Seclion 131.5(a)(3) makes explicil
LPA’s authorily lo review slales’ and
authorizad tribes” antidegradation
policies and any adopted
anlidegradalion implemenlalion
methods and lo delermine whether
those policics and mothods are
consistent with §131.12, EPA
recommends slales and aulhorized
lribes adopl binding implemenlalion
methods to provide more transparency
und consistency for the public und other
slakeholders and lo increase
accounlabilily. Stales and aulhorized
tribes may find that the Continuing
Planning Process provisions described
al CWA seclion 303(e) and § 130.5 can
[acililale the slale’s or aulhorized Lribe’s
establishment and maintenance of a
process for WQS implementation
consislenl wilh the requirements of Lhe
linal rule.

Here, EPA clarifies the lerms
“antidegradation policy” and
“antidegradation implementation
methods.” For the purposes of § 131,12,
slales’ and authorized (ribes’
“antidegradation policies” must be
adopted in rule or other legally binding
form, and must be consistent with the
requiremenls ol § 131.12(a). KPA
originally promulgated this requiremaent
in 1983, ““Antidegradation
implementation methods” refer to any
addilinonal documents and/or provisions
in which a slale or authorized Lribe
describes melthods [or implemenling ils
antidegradation policy, whether or not
the state or authorized tribe formally
adopts the methods in regulation or
other legally binding form, If 4 state or
guthorized tribe does not choose to
adopt the entirety of its implementation
melthods, KPA recommends, al a
minimum, adopling in regulalinn or
other legally hinding [orm any
antidegradation program clements that
substantively oxpress the desired
instream level of protection and how
that level of protection will be
expressed or established for such wuters
in the future.

What did EPA considor?

LPA considered nol adding
§ 131.5(a)(3). LPA rejecled Lhis oplion in

light of commenters’ suggestions to
clarily the exlenl of LPA’s aulhorily.
LPA also considered nol adding
§131.12(b) or astablishing § 131.12(h),
us proposed. However, public
involvemenl in the development and
implemenlalion of slales’ and
authorized tribes’ antidegradation
implementation methods is
[undamenlal 1o meeling Lthe CWA
requirements Lo reslore and mainlain
watcer quality. EPA considered rovising
the rule to require that all stutes and
aulhorized Lribes adopl the enlirely of
their anlidegradalion implemenlalion
methods in regulation to improve
decountubility and transparency, as
some commenlers suggesled. LPA did
nol make Lhis change because il would
limit states” and authorizoed tribes’
ubility to eusily revise their
implemenlalion methods in order o
adapl and improve anlidegradalion
protection in a timely manner. Some
states and authorized tribes have
dillicully adopling their methods
because of resource conslrainls, slale or
tribal Tnws, or complex rulemaking
processes, Instead of requiring adoption
ol implemenlalion methods, the [inal
rule achieves more accounlabilily by
cstablishing specific requirements for
states’ and authorized tribes’
anlidegradalion policies regarding lwo
key aspecls ol lier 2 implemenlalion.

What is EPA’s position on cortain public
comments?

Commenters requested clarification
concerning whether states and
guthorized tribes must change their
approaches 1o anlidegradalion o be
consistont with the final rule. Where a
state or authorized tribe already has
estublished untidegradution
requiremenls consislenl with this rule,
ETPA docs not anticipate the need for
further changes.

Many commenters requested
clariflicalion concerning whether the
praposed rule allecls slales’ and
authorized tribes’ ability to use de
minimis exclusions, Some states and
aulhorized Lribes use de minimis
exclusinns Lo priorilize and manage
limited resources by excluding activitics
from Tier 2 review if they view the
activity as potentially causing an
insignificanl lowering of waler qualily.
This allows slales and authorized Lribes
o use Lheir limiled resources where il
can have the greatest environmaental
impact. Although EPA did not propose
any revisions related to defining or
duthorizing de minimis exclusions,
some commenters requested that EPA
finalize 4 rule that explicitly accepts
them, and others asked IPA 1o prohibil
them. Seclion 131.12—including the

revisions in this rule—does not address
de minfmis exclusions. Stutes and
aulthorized Lribes can use de minimis
exclusions, as long as lhey use them in
a manner consislenl with the CWA and
£131.12.

‘The DC Circuil explained in Ala.
Power v, Costle thal under the de
minimis doctring, |c|ategorical
cxemptions may also be permissible as
an ocxorcise of agency powoer, inherent in
most statutory schemes, to overlook
circumstunces that in context may fairly
be considered de minimis.,” 3% The Court
wenl on Lo explain thal the aulhorily o
creale a de minimis provision “is nol an
abilily lo deparl [rom the slalule, bul
rather a tool to be used in implemaeonting
the logislative design.” 20 The Sixth
Circuit has also explained that de
minimis provisions are created through
un “‘administrative law principle which
allows an ugency to create unwritten
exceplions lo a slalule or rule or
insignilicanl or ‘de minimis’ mallers,” 4"

Stutes and authorized tribes have
hislorically delined “signilicanl
degradalion” in a variely ol ways.
Signilicance lesls range [rom simple Lo
complex, involve qualitative or
fquantitative measures or both, and may
vary depending upon the type of
pollution or pollutunt (e.g., the
approach muy be different for highly
toxic or bioaccumulative pollutants).
EPA does not endorse one specific
approach to identifving what constitutes
insignificunt degradation, though EPA
does recognize thal one polenlial way a
slale or aulhorized Lribe could describe
ils de minimis melthodology would he 1o
identify a “significance threshold” as
percentage of assimilative capacity loss
for a parameter or lowering of water
quality that would be considered
“insgignificant.” EPA has not found 4
scientific busis to identify a specific
percenlage of loss of assimilalive
capacily or lowering of waler qualily
thal could reasonably be considered
insignificant for all parameaters, in all
watars, at all timas, for all activitios.
Depending on the water body’s
chemical, physical, and biological
characteristics and the circumstances of
the lowering of water quality, even very
small changes in waler qualily could
cause significanl effecls 1o the waler
body.

Courls have explained thal the
implied de minimis provision aulhorily
is “narrow in reach and tightly bounded
by the need to show that the situation

2 Aln. Power. v. Gosile, 616 F.2d. 323, a60 (T)LC.
Cir. 1070).

+0 Id,

1 Ky, Woterways Allionce v, Johnson, 540 F.3d
466, 483 (6Lh Cir. 2008],
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iy genuinely de minimis or one of
adminislralive necessily." <2
Accordingly, this authorily only applies
“when the burdens of regulation yicld a
guin of trivial or no value.” 22 Finally, a
“delerminalion of when mallers are
lruly de minimis nalurally will lurn on
the assassmoent of particular
circumstances, and the ugency will bear
the burden of making the required
showing.” 44

UInless a state or authorized tribe can
provide appropriate technical
juslificalion, il should nol creale
calegorical exemplions [rom l'ier 2
review for specific types of activitios
based on 4 general finding thut such
aclivilies do nol resull in signilicanl
degradalion. Slales and authorized
tribes should also consider the
appropriateness of exemptions
depending on lhe lypes of chemical,
physical, and biological paramelers thal
would be affected. For example, ifa
potential lowering of water quality
conlains binaccumulalive chemicals of
concern, a slale or aulhorized Lribe
should not apply a categorical de
minimis exclusion because even
exlremely small addilions ol such
chemicals could have a signilicanl
affoct. For such pollutants, it could be
possible to apply 4 de minimis
exclusion on a case by case basis, bul
the slale or authorized ibe should
caraefully consider any such proposed
lowering prior to determining that it
would be insignificant. States and
authorized tribes should also consider
the polenlial elfects of cumulalive
impacts on the same water body to
ensure that the cumulative degradation
from multiple activities each considered
o have a de minimis impacl will nol
cumulatively add up to a significant
impact. Finally, if 4 state or wuthorized
tribe intends to use de minimis
exclusions, then I'PA recommends Lhal
it describe how it will use de minimis
in its antidegradation implementation
methods, This guarantees that states und
aulthorized (ribes will inform the public
ahend of time about how they will use
de minimis exemptons.

EPA also encourages states und
aulhorized (ribes lo consider olher ways
to help focus limited resources whoere
they may result in the greatest
environmental protection. A state or
aulhorized Lribe should consider
whother it will require more offort and
resources to justify a de minimis
exemption than it would take to actually

22 {d, (quoling Ala, Puwer. v, Costle, 636 19.2d.
323, 361 (N.C. Gir. 1979)).

9 d. (quoling Greenbaum v, (LS, Envif Prat,
Agency, 37017.3d 527, 534 (6Lh Cir, 20047]).

Hd. (quoling Greenbau v, (LS, Envif Prat,
Agedey, 3701034 527, 534 (6Ll Cir, 20047).

complete a Tier 2 review for the activity.
EPA encourages states und suthorized
lribes lo develop ways Lo slreamline
I'ier 2 reviews, ralher than seeking lo
exempl aclivilies [rom review enlirely.
E. WQS Vuriances

Whal does Lhis rule provide and why?

This rule estublishes an explicit
regulutory framework for the udoption
ol WQS variances lhal slales and
aulhorized lribes can use o implement
adaplive managemenl approaches Lo
improve water quality. States and
authorizoed tribes can face substantial
uncertainty as to what designated use
muy ultimutely be attainable in their
waters. Pollutunts that impact such
waters can result from large-scale lund
use changes, exlreme wealher evenls, or
environmenlal siressors relaled Lo
climale change thal can hinder
rostoration and maintenance of water
gquality. Tn addition, pollutants can be
persistent in the environment and, in
some cases, lack economically feusible
control options, WQS variances are
customized WQS that identify the
highesl allainable condilion applicable
throughoul the WQS variance lerm. l'or
a discussion ol why il is imporlant [or
states and authorized tribes to include
the highest attainable condition, see the
preamble to the proposad rule at 78 FR
54534 (Scptoembaer 4, 2013). States and
authorized tribes could use one or more
WQS variances to require incremental
improvements in water quality leading
to eventual attainment of the ultimate
designated use,

While IsPA has long recognized WQS
variances as an available (ool, the [inal
rule provides regulatory certainty to
states and authorizad tribes, the
regulated community, and the public
that WQ)S variances are a legal WQ)S
tool. The final rule explicitly authorizes
the use of WQS variances and provides
requiremenlts Lo ensure thal WQS
variances are used approprialely. Such
a mechanism allows slales and
authorized tribes to work with
stakcholders and assure the public that
WQS variances tacilitate progress
toward attaining designated uses. When
all parties are engaged in a transpurent
process that is guided by an sccountuble
[framework, slales and aulhorized Lribes
can move pasl radilional barriers and
begin ellorls 1o mainlain and reslore
waters. As discussed in the preamble to
the propased rule at 78 FR 54531
(Septomber 4, 2013), a number of states
have not pursued WS variances, For
WQS variances submitted to EPA
between 2004 and 2015, 75% came from
slales covered by the “Waler Qualily
Guidance [or the Greal Lakes Syslem”

rulemuking at 40 CFR part 132. EPA
allribules lhe Region 5 slales’ success in
adopting and submitting WQS variances
to the fact that the states and their
stakeholders have had more specificity
in regulalion regarding WQS variances
than the rast of the country. This final
ruleis intended to provide the same
level of specificity nationally.

LPA’s authorily lo eslablish
requirements for WQS variances comoes
from CWA sections 101(a) and 303(c)(2).
This rule reflects this authority by
explicilly recognizing lhal slales and
authorized tribes may adopt time-
limited WQS with a designated wsc and
criterion reflecting the highest uttainable
condilion applicable throughoul the
term of the WQS variance, instead of
pursing a permanent 45 rovision of the
designated use and associated criteria,
WQS vuriances serve the national goal
in seclion 101(a)(2) of the Acl and the
ultimate objective of the CWA to restore
und muintdin the chemical, physical,
und biological integrity of the Nation's
walers because WS variances are
narrow in scope and duration and are
designed to make progress toward water
quality goals, When a4 WQS variance is
in place, all other applicable slandards
not addressed in the WQS variance
continue to apply, in addition to the
ultimute water quality objectives (i.e.,
the underlying WQJS). Alsa, by requiring
the highesl allainable condilion 1o he
identified and applicable throughout the
torm of the WQ)S variance, the final rule
provides a mechanism to make
incremenlal progress loward Lthe
ultimate water quality objective for the
watcer body and toward the restoration
and muintenunce of the chemical,
physical, and biological inlegrily of the
Nation’s wators.

This rule adds a now regulatory
section at § 131.14 thut explicitly
aulhorizes the use of WQ)S variances
when the applicable designated uses are
not attainable in the near-term but may
be attuinable in the future. The rule
clarifies how WQS variances relale Lo
other CWA programs and specifies the
information that the state and
authorized tribe must wdopt in any WQS
variance, including the highest
attainable condition. States and
authorized tribes must submit to EPA
supporting documentation that
demonslrales why the WQS variance is

15 “Permanent” is used here to contrast between
the dme-limited nature of W38 variances and
desipnated use changes, In accordance wilh 40 CIR
131.20, walers Lhal “do nol include the uses
specified 1 section 10172)(2) of the Act shall he re-
examined every 1 years to determine if new
information has become available, If such new
information indicates that the uses specified in
seclion 1010a)(2] of the Act are allainable, the [s]ale
shall revise its standards accordingly,”



51036

Federal Register/Vol. 80, No. 162/Friday, August 21, 2015/ Rules and Regulations

needed und justifies the term und
inlerim requirementls. 'inally, the rule
requires slales and authorized Lribes Lo
recviluate WQS variances longer than
five yeurs on un established schedule
wilh public involvemenl. The changes
Irom the proposed rule respond o
public comments and remain consistent
with the Agency’s clearly articulated
policy objeclives in the proposed rule,
"I'his rule also includes edilorial changes
that are not substantive in nature.

First, to provide clarity, this rule
includes a new seclion al § 131.14 Lo
explicilly aulthorize slales and
authorizad tribes to adopt WQS
variances. States and authorized tribes
may adopl WQS variances [or a single
discharger, mulliple dischargers, or a
watcr body or waterbody segment, but it
only upplies to the permittee(s) or wuter
body/walerbody segmenl(s) specilied in
the WQS variance. The rule delines a
WQS variance at §131.3(0) as a time-
limited designated use und criterion for
a specilied pollulanl(s), permillee(s),
and/or waler bhody or walerbody
scgment(s) that reflects the highest
attainable condition applicuble
throughoul the specified lime period.
"I'he rule [urlther specifies thal a WQS
varinnece is a now or rovised WQS
subject to EPA review and upproval or
disapproval 48 requires a public process,
and musl be reviewed on a lriennial
basis. All other applicable standards nol
specifically addressed by the WQQS
varinnece remain applicable. This rule
adds §131.5(a)(4) to explicitly specify
thal lIPA has the aulhorily 1o delermine
whother any W(QS variances adopted by
i state or authorized tribe are consistont
with the requirements at §131.14, A
WQS variance shall nol be adopled if
the designated use and criterion can be
achicved by implemaenting technology-
based effluent limits required under
seclions 301(b) and 306 of the Acl.

To make incremental water quality
improvements, it is important that
states’ and authorized tribes’ WQS
conlinue Lo reflect the ullimale waler
quality goal. This rule, therefore,
requires states and authorized tribes to
retuin the underlying designated use
and crilerion in their slandards o apply
to all other permittees not addressed in
the WQS variance, and for identifying
threatened and impaired waters under
CWA saclion 303(d), and for
establishing n Total Maximum Daily
Load [TMDL).+? For further clarity, this
rule also specifies that once EPA

46 For this reason, states and euthorized tribes are
not required Lo adopl specific authorizing
provisions inlo state or authorized tibal law belore
nusing WQS variances consistent with the federal
Tagi lation.

¢ Hee 78 1 54533 (Seplember 4, 2013),

approves a WS variance, including the
highesl allainable condilion, il applies
[or purposes ol developing NPDLS
pormit limits and requiremaents under
301(b)(1)(C). WQS variances can also be
used by slales, aulhorized (ribes, and
olher cerlilying enlilies when issuing
cortifications under CWA soction 401. Tf
EPA disapproves a WQS variance, the
slale or aulhorized ribe will have an
opporlunily lo revise and re-submil the
WQS variance for approval. Until EPA
approves the re-submitted WQS
variance, the underlying designaled use
and crileria remain applicable [or all
CWA purposes. This rule reinforces the
requirements ut § 122.44(d)(1)(vii)(A) by
specilying lhal any limilalions and
requiremenls necessary lo implemenl
the WQS variance must be included as
enforceable conditions of the
implemenling NPDLS permil.

Second, Lo provide public
transparency, this rule requires states
und wuthorized tribes to include speacific
informution in the WS variance. States
and authorized lribes musl specily Lhe
pollutant(s) or water quality
parameter(s) und the water body/
waterbody segment(s) to which the
WS variance applies. A state or
aulhorized ribe musl also idenlily the
discharger(s) subjecl Lo a discharger-
specilic WQS variance. As an
alternative to identifying the specific
dischargers al the lime of adoplion ol a
WQS variance [or mulliple dischargers,
states and authorizaed tribes may adopt
specific eligibility requiremoents in the
WQS variance. This will make clear
whaut characteristics s discharger must
have in order to be subject to the W()S
vuriance for multiple dischargers, It is
LPA’s expeclalion thal slales and
aulhorized lribes thal choose lo idenlily
the dischargers in this manner will
subscquently make a list of the facilitics
covered by the WQS variance publicly
available (e.g., posted on the state or
authorized tribal Web site). It may be
appropriste for a stute or authorized
lribe 1o adopl one WQS variance thal
applies lo mulliple dischargers
experiencing lhe same challenges in
mecting their WQBELs for the same
pollutant so long as the WQS variance
is consistent with the CWA and
§131.14.%5 A multiple dischargor WQS
viriance muy not be appropriate or
practical for all situations and can be
highly dependent on the applicable

+0 IPA has developed a list of Frequently Asked
Questions eddressing when a multiple discharger
WO)S varience may be eppropriate and how a state
or authorized tribe can develop a credible rationale
for this type of WQS varlance. Discharger-specific
Varignces on ¢ Broader Scale: Developing Credibie
Rationales for Variances that Apply to Miliiple
Lischargors, EPA-9820-1-13-012, Muarch 2013,

pollutants, parameters, and/or
permillees,

Slales and authorized ribes musl also
spocify the torm of any WQS variance to
cnsure that WQS variances are time-
limited. States and awthorized tribes
have the flexibility to express the WQS
varidnce term ds 4 specific date (e.g.,
expires on December 31, 2024) or us an
inlerval of lime aller LPA-approval (e.g.,
expires 10 years aller LPA approval), as
long as il is only as long as necessary
to achicve the highest attainable
condition. Tf, at the end of the WQS
variance, the underlying designated use
remuins unattainable, the state or
duthorized tribe may udopt 4 subsequent
WOQS vuriance(s), consistent with the
requirements ol §131.14.

‘T'o ensure thal slales and authorized
tribes use WQS variances that continuc
to make water quality progress, the rule
docs not allow a WQS variance to lowar
currently attained ambient water
quality, except in circumstances where
1 WQ)S varinnce will allow short-term
lowering necessary [or resloralion
aclivilies consislenl wilth
§131.14(b)(2)(I)(A)(2). Moreover, slales
and authorized tribes must specify in
the WQS variance itself the interim
requirements reflecting the highest
attainable condition. Where a permittee
cannot immediutely meet the WQBEL
derived from the terms of a W(Q)S
variance, the permitting authority can
decide whether to provide 4 permit
complisnce schedule (where
aulhorized) so the permillee can remain
in compliance wilh its NPDLES permil.+®
(See CWA seclion [502(17)] [or a
definition of “Schedules of compliance”
and 40 CFR 122.47).59 Any such
compliance schedule must include a
final effluent limit based on the
applicuble highest attainable condition
and must require compliance with the
permil’s WQBLL “as soon as possible.”
Il the compliance schedule exceeds ane
year, the permilling aulthorily musl
include interim requirements and the
dates for their achievemaont.

For example, if the underlying
criterion requires an NPDES WOQBEL of
1 mg/L for pollutant X, but the
permillee’s currenl eflluenl qualily is al
10 mg/L, the slale or aulthorized (ribe
could adopl the highes! allainable
condition of 3 mg/L to be achicved at
the end of 15 years and obtain EPA
approval if they have met the
requirements of § 131.14. Once
approved by EPA, the highest attainable
condition of 3 mg/L is the upplicable

49 As an alternative to & permit compliance
schedule, there may be other available mechenisms
such as an administrative order.

2073 1R 54532 (Seplemboer 4, 2013),
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criterion for purposes of deriving the
NPDUES WQDBLL and developing Lhe
NPDUS permil limils and requiremenls
for the facility covered by the WQS
varidnce. For this example, ussume the
permilling authorily is developing the
NPDLS permil wilhoul allowing
dilution [i.c., applying the criterion end
of pipe). In this case, the facility will
need 15 years lo implemenl lhe
aclivilies necessary lo meel lhe limil
bascd on the 3 mg/L. The pormitting
authority could include a 15 year
compliance schedule wilh a [inal
ellluenl limil based on 3 mg/L and an
enforceabla sequence of actions that the
permitting authority determines are
necessary Lo achieve Lhe [inal ellluenl
limil. As discussed laler in this seclion,
tha documentation that a state or
duthorized tribe provides to EPA
juslilying the lerm of the WQS variance
informs the permilling authorily when
determining the enforceable sequence of
dctions.

'This rule requires slales and
aulhorized Lribes lo provide a
rquantifinble expraession of the highast
attainable condition. This requirement
is an imporlanl [ealure of a WQS
variance Lhal [acililales developmenl of
NPDES permit limits and roquiremaents
und allows states, authorized tribes, und
the public Lo lrack progress. This rule
provides slales and aulhorized lribes the
Nexibilily lo express the highest
attainable condition as numeric
pollutant concentrations in ambient
water, numeric effluent conditions, or
other quanlilalive expressions of
pollutant reduction, such as the
maximum number of combined sewer
overflows that is achievable after
implemenlalion ol a long-lerm conltrol
plan or a percent reduction in pollutant
louads.

The finul rule at § 131.24(b)(1)(ii)
provides slales and authorized (ribes
with different options to specify the
highest attainable condition depending
on whether the WQS variance applies to
a specilic discharger(s) or o a waler
hody or waterbody segment. For a
discharger(s)-specitic WQS variance, the
rule allows states and authorized tribes
Lo express the highesl allainable
condition as an interim criterion
without specifying the designated use it
supports, EPA received comments
suggesling lhal idenlilying bolh an
interim use and interim criterion for a
WQS variance is unnecessary. EPA
gprees that the level of protection
allorded by meeling lhe highesl
attainable criterion in the immediate
arca of the discharge(s) results in the
highest attainable interim use at that
localion. Therelore, 1he highesl
allainable inlerim crilerion is a

redsonable sarrogate for both the highest
allainable inlerim use and inlerim
crilerion when the WS variance
applics to a specific discharger(s). For
similur reasons, as expluined in the
preamble Lo the proposed rule, slales
and authorized lribes may choose o
articulate the highest attainable
condition us the highest attainable
interim ellluenl condilion.5t Neither of
these oplions, however, is appropriale
for a WQS variance applicable to a
water body or waterbody segment, Such
a WS variance impacls the waler body
or walerbody segmenl in a manner Lhal
is similar to a change in a designatad
use und, therefore, must explicitly
arliculale lhe highesl allainable
condilion as the highesl allainable
interim designated use and interim
criterion. A state’s or authorized tribe’s
assessmenl of Lhe highesl allainable
inlerim designaled use and inlerim
criterion for this type of WQS variance
necessarily involves an evaluation of ull
pollutan! sources.

Where the slale or aulhorized Lribe
cannot identify an additional feasible
pollutant control technology, this rule
provides oplions [or arliculaling the
highesl allainable condilion using the
groatest pollutant reduction achicvable
with optimization of currently instulled
pollulant conlrol lechnologies and
adoplion and implemenlalion ol a
Pollulanl Minimizalion Program (PMP).
The rule makes this option available for
4 W()S vuriance that applies to a
specific discharger(s) as well as 4 WQJS
variance applicable o a waler hady ar
watcrbody segmoent. EPA defines PMT at
§131.3(p) as follows: “Pollutant
Minimizafion Progrum, in the context of
§131.14, is a slruclured sel of aclivilies
to improve processcs and pollutant
controls that will prevent und reduce
pollutant loadings . . . " Pollutant
conlrol lechnologies represent a broad
sct of pollutant reduction options, such
48 process or raw muterials changes and
pollution prevention technologies,
praclices lhal reduce pollulanis prior o
cntering the wastownater treatment
system, or best munagement practices
for restoration and mitigation of the
waler body. This oplion requires slales
and authorized tribes to adopt the PMT
along with other elements that comprise
the highest attainable condition. As purt
of the applicable WQS, the permilling
authority must use the PMP (along with
the quantifiable expression of the
“greatest pollutant reduction
achievable™) to derive NPDES permit

limits and requirements.
As discussed laler in this seclion,

slales and aulhorized (ribes musl

2173 IR 54534 (Seplember 4, 20130,

reeviluate WQS vuriunces on a regular
und predictable schedule. To ensure
thal a WQ)S variance rellecls lhe highesl
allainable condilion throughoul the
WQS variance lerm, slales and
authorized tribes must adopt a provision
specifying that the applicable interim
WQS shall be cither the highest
attainable condition initinlly adopted, or
i higher attainable condition later
identified during any reevaluation. The
rule requires such a provision only for
WOS variances longer than [ive years.
"This provision musl be sell-
implemanting so that if any reevaluation
yiclds a more stringent attainable
condition, that condition bocomas the
applicable interim WQS without
additional action. Upon permit
reissudnce, the permitting authority will
base the WQDBLL on the more slringenl
inlerim WQS consislenl wilh Lhe
NPDLS permil regulalion al
§122.44(d)(vii)(A). Whera the
recviluation identifics a condition less
stringent than the highest attainable
condition, the state or authorized tribe
must revise the WQS variance
consistent with CWA requirements and
oblain EPA approval of the WS
variance belore the permilling authorily
can derive a WQDLL based on thal
nowly identificd highost attainable
condition.

Third, to ensura EPA has sufficiont
information to determine whether the
WQS vuriance is consistent with EPA’s
WOQS regulation, states und wuthorized
tribes must provide documentation to
juslily why the WQS variance is needed,
the lerm [or the WQS variance, and Lhe
highesl allainable condilion. 'or a WQS
varianece to a designated use specified in
CWA saction 101(a)(2) and sub-
categories of such uses, states and
guthorized tribes must demonstrate that
the use and criterion are not feasible to
attain on the basis of one of the factors
lisled in §131.10(g) or on the basis of
the new resloralion-relaled laclor in
§131.14(b)(2)AIA)(2). LPA added this
new factor for when states and
authorized tribes wish to obtain n WQS
variance because they expect a time-
limited exceedance of 4 criterion when
removing a dam or during significant
wetlands, luke, or stream
reconliguralion/restoralion eflforls. LPA
includes “lake™ in the regulatory
language for this faclor, on the hasis of
public comments suggesting that the
rule also apply to lake restoration
activitics. States and authorized tribes
muy only use this fuctor to justify the
time necessary to remove the dam or the
length of time in which wetland, lake,
or slream resloralion aclivilies are
aclively on-going. Although such a WQS
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varidnce might not directly impact an
NPDUS permillee or the holder ol a
lederal license or permil, slales and
authorizad tribes could rely on the WQS
varidnce when deciding whether to
issue a CWA seclion 401 cerlificalion in
conneclion with an applicalion for a
federal license or permit. The central
feature of CWA section 401 is the state
or authorized lribe’s abilily Lo granl,
granl wilh condilions, deny or waive
certification for foderally licensed or
permitted activities that muy dischuarge
inlo navigable walers. Many slales and
authorized Lribes rely on CWA seclion
401 certification to ensure that foederal
projects do not cause adverse water
qualily impacls. By adopling a WQS
variance, lhe slale or aulhorized lribe
lays the groundwork for issuing a
certificution (possibly with conditions,
as per CWA seclion 401(d)) thal allows
a lederal license or permil Lo be issued.
Without a WQS variance, the state or
authorized tribe’s only options might be
o deny cerlilicalion which prevenls
issuance of the [ederal license or permil,
or waive certification and allow the
license or permit to be issued without
condilions. Il a slale or authorized Lribe
issues a CWA cerlilicalion based on a
WQS variance, EPA recommends that
the stute or tribe consider whether to
include the applicable inlerim
requirements [rom the WQS variance as
condilions of ils cerlificalion.

For WQS variances to non-101(a)(2)
uses, this rule specifies that states and
authorized tribes must document and
submil a use and value demonsiralion
consistont with § 1371.10[a) (seo seation
11.B for additional discussion on use und
value demonstrations). EPA’s proposed
rule would have required thal a “[s]lale
must submit a demonstration justifying
the need for 4 WQS variance’ and the
preamble to the proposed rule noted
thal the demonsiralions [or uses
specified in CWA section 101(a)(2) and
non-101(a)(2) may differ. EPA received
comments questioning the requirements
for WQ)S variances Lo non-101(a)(2) uses
and this rule explicitly makes clear that
the documentation requirement for
removing or adopting new or revised
designaled uses in §§131.10(a) and
131.6 also applics to non-101(a)(2) WQS
variances. States and authorized tribes
muy also use the factors at
§131.14(BN2)1)(A) 1o juslily how Lheir
consideration of the use and value
appropriately supports the WQS
varidnce.

Slales and authorized lribes musl
justify the torm of any WQS variance on
the basis of the information and factors
evialuated to justify the need for the
WQS variance. Slales and aulhorizaed
lribes musl also describe the pollulant

control activities, including those
idenlilied through a PMP, Lhal lhe slale
or aulhorized Leibe anlicipales
implementing throughout the WQS
viriance term to achieve the highest
allainable condilion. During ils review
of the WQS variance, LPA will evaluale
this desceription of activitics which must
reflect only the time needed to plan
aclivilies, implemenl aclivilies, or
evaluale lhe oulcome of aclivilies.
Explicitly requiring the state or
authorized tribe to document the
relalionship belween the pollutant
conlrol aclivilies and lthe WQS variance
term ensures that the torm is only as
long as necessury to achieve the highest
allainable condilion and thal waler
qualily progress is achieved lhroughoul
the entire WQS variance term. The
pollutant control activities specified in
the supporling documenlalion serve as
mileslones for the WQS variance and
inform the permitting authority when
developing the enforceable terms and
condilions of the NPDLES permil
necessary lo implemenl the WQS
variance, as required at 40 CFR
122.44(d)(1).

"I'he degree ol cerlainly associaled
wilh pollulanl conlrol aclivilies and
pollutant reductions will inform EPA’s
review and evaluation of whether the
slale’s or authorized ribe’s submission
sullicienly juslilies the need and Lhe
lerm of WS variances. There can be
instances whoere a state or authorized
tribe has information to determine that
the underlying designated use und
crilerion cannol be allained for a
particular period of time, but doecs not
have sufficient information to identify
the highest attainable condition thut
would be achieved in thal same period
of time. Tn such cascs, EPA anticipates
that a stute or authorized tribe will
adopt 4 shorter WQ)S variunce reflecting
the highest allainable condilion thal is
supported by the available information,
including the pollutant control activities
identified in the WS submission.
Siates and authorized leibes could then
determine the appropriate mechanism
to continue making progress towardy the
underlying designated use and criterion,
which may include adoplion of
subhscquent WQS variances as more data
are guthered and additional pollutant
control activities are identified.

This rule also includes two additional
requirements to ensure states and
authorized tribes use all relevant
informution to establish 4 W(QS variance
[or a waler body or walerbody segmenl.
States and authorizad tribes must
identify and document cost-ctfoctive
and ressonable BMPs for nonpoint
sources, and provide for public nolice
and commenl on thal documenlalion,

States and authorized tribes must also
document whether und to what extent
BMPs were implemenled and the waler
qualily progress achieved during the
WOQS variance lerm lo juslily a
subscrquent WQS variance. Nonpoint
sources can have a significant bearing
on whethor the designated use and
usgociated criteria for the water body are
attainable. It 15 essential for states and
authorized tribes to consider how
conlrolling these sources through
applicalion of cosl-elleclive and
reasonable BMPs could impacl waler
rquality hefore adopting such a WQS
variance. Doing so informs the highest
attainable condition, the duration of tha
WOQS vuriance term, and the state’s or
authorized tribe’s assessment of the
interim actions thut muy be neaded to
make waler qualily progress.

Fourth, to ensure that states and
authorized tribes thoroughly roovaluate
cach WQS variance with a torm longer
than five yeuars, this rule requires stutes
und authorized tribes to specify, in the
WQS vuriance, the reevaluation
[requency and how they plan lo oblain
public inpul on the reevalualion.
Addilionally, they musl submil the
results of the reovaluation to EPA
within 30 days of completion. States
and authorized tribes may specify the
frequency of reevaluations to coincide
with ather state and nuthorized tribal
processes (e.g., WQS triconial revicws
or NPDES permit reissudance), as long as
reevaluations occur at least every five
yeurs, Although EPA does not review
and approve or disapprove the resulls of
a WS variance reevalualion, the resulls
could inform whether the Adminisirator
cxercises his or her discretion to
determine that now or rovisad WQS are
necessary. The rule also requires states
and authorized tribes to adopt a
provision specifying that the WQS
variance will no longer be the
applicable WQS for CWA purposes il
they do nol conducl the required
reevialualion or do nol submil the resulls
of the reovaluation within 30 days of
completion. Tf a state or authorized tribe
does not reevaluate the WQS variance or
does not submit the results to EPA
within 30 days, the underlying
designated use and criterion become the
applicable WQS [or the permillee(s) or
waler body specilied in the WS
variance wilhoul KPA, slales or
authorized tribes taking an additional
WQS action. Tn such cascs, subscquent
NPDES WQBELs for the ussociated
permit must be based on the underlying
designated use and criterion rather thun
the highesl allainable condilion, even il
the originally specilied variance lerm
has nol expired. As discussed earlier in
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this section, states und suthorized tribes
musl also adopl a provision lhal ensures
the WQS variance reflecls the highesl
attainahle condition initially adopted or
uny more stringent highest attainable
condilion idenlified during a
reevalualion Lhal is applicable
throughout the WQS variance torm.

EPA proposed a maximum allowable
WQS variance lerm ol 10 years lo ensure
that stales and aulhorized lribes
recviluate long-term WQS challenges at
least every 10 years before deciding
whether lo conlinue wilh a WQS
variance. LPA explained in the
preamble to the proposed rule that the
purpose of this maximum WQS variance
lerm was as [ollows: “lislablishing an
expiralion dale will ensure thal the
conditions of o [WQS] variance will be
thoroughly reevaluated and subject to a
public review on a regular and
prediclable basis Lo delermine (1)
whother conditions have changed such
that the designated use und criterion ure
now allainable; (2) whelher new or
addilional informalion has become
available to indicate that the designated
use and criterion are not attainable in
the [ulure (i.e., dala or informalion
supporls a use change/relinement); or
(3) whether feasible progress is boing
mude towurd the designuted use und
criterion and thal addilional lime is
needed o make [urther progress (i.e.,
whelher a [WQS] variance may be
ranawoed).’’ 52

Some commenters suggested that 10
yeurs is too long and does not provide
aderuale assurance lhal the slale or
authorized tribe will periodically
recvitluate a WQQS variance in a publicly
transparent manner. Other commenters
suggeslad thal 10 years is loo shorl
hocause states often adopt WQS
varinneces through conventional
rulemuking processes and that such a
maximum lerm would resull in
unneccessary rulemaking burden where
it is widely understood that long-term
pollution challenges require more time
o resolve. A 10-year maximuam could
also discourage the use of WQQS
varinnees.

In response, EPA concludes that
establishing specific reevaluation
requiremenlts [or WQS variances longer
than live years is the besl way Lo
achieve LPA’s policy nhjeclive of aclive,
thorough, and transparent reovaluation
hy states and authorized tribes while
minimizing rulemaking burden. The
resvaluation requirements in this rule
eliminate the need to specify a
maximum WS variance term because
they ensure the highesl allainable
condilion is always the applicable WQS

82 73 1R 54536 (Seplembor 4, 2013),

throughout the WQS vuriance term, thus
driving incremenlal improvemenls
loward the underlying designaled use.
These requircments also ensure the
public hus un opportunity to provide
inpul throughoul the WQS variance
lerm. LPA chose [ive years as Lhe
maximum interval betwoen
reevaluations bacuuse five years is the
length of a single NPDLS permil cycle,
allowing the reevalualion Lo inform the
pormit reissuance process. Although
this rule does not specify 4 maximum
WQS variance lerm, slales and
aulhorized Lribes musl slill idenlily the
WQS variance torm and provide
documentation demonstrating thut the
lerm is only as long as necessary o
achieve lhe highesl allainable condilion.
EPA will use this information to
determine whether to upprove or
disapprove the WQS variance submilled
[or review, based on the requiremenls in
£131.14.

WQS variances remain subject to the
lriennial review and public
parlicipalion requiremenls specified in
§131.20. The final rule requirements
ensure that the public has the
opporlunily lo work wilh slales and
aulhorized Lribes in a prediclable and
timely manner to search for now or
upduted data and information specific
o the WQS variance Lhal could indicale
a more slringenl highesl allainable
condilinn exisls than the slale or
authorized tribe originally adopted.
“New or updated data and information”
include, but are not limited to, new
informatlion on pollulant control
technologies, changes in pollutant
sources, low or water levels, economic
conditions, und BMPs that impact the
highesl allainable condilion. Where
there is an EPA-approved WQS
vuriance, the permitting authority must
refer to the reevaluation results when
reissuing NPDLES permils Lo ensure the
permit implements any more stringent
applicable WS that the reevaluation
provides, States and authorized tribes
can facililale this coordinalion by
publishing and making accessible the
results of reevaluations.

While this rule only requires
resvalualions of WQS variances wilh a
term longer than five years, states and
authorized tribes must review all WS
vuriances during their triennial review,
Il a slale or authorized (ribe
synchronizes a WQS variance
reevalualion wilth permil reissuance, lhe
recvaluation must occur on schedule
cven if there is a delay in the permit
TRISSUINCe.

EPA previously promulguted specific
vuriance procedures when EPA
eslablished [ederal WQS lor Kansas
(§ 131.34(c)) and Puerlo Rico

(§131.40(c)). To provide national
consislency, Lthis rule authorizes lhe
Regional Adminislralor lo granl WQS
varinncaes in Kansas and Puerto Rico in
decordunce with the provisions of
§131.14.

What did ET'A considar?

[n addilion Lo considering the oplion
EPA proposcd, EPA considered options
that provide a maximum WQS variance
term more thun or less than 10 years.
LPA rejecled lhese oplions because
retaining a maximuom term of any
duration does not uccomplish EPA's
goul of a bulanced approach that ensures
bolh fexibility and accounlabilily as
cffectively as requiring periodic
reeviluations of the WS vuriunce.
Additionally, on the busis of
commenlers’ suggeslions, LPA
considered requiring identification and
documentation of cost-effective und
redsonable BMPs for nonpoint sources
[or all WQS variances and nol jus! [or
WQS variances applicable to a water
body or waterbody segment. To uchieve
EPA’s policy objectives, EPA chose
inslead o add a requiremenl [or all
WQS variances that states and
duthorized tribes describe the pollutant
control activities to achieve the highest
allainable condilion (see
§131.14(b)(2)(i1)).

What is EPA’s position on certain public
comments?

EPA received comments that
sugeested confusion between WQS
variances and NPDES permit
compliance schedules. WQS variances
can be appropriate to address situations
where it is known that the designated
use and criterion are unattainable toduy,
bul progress could be made loward
attaining the designated use and
criterion. Typically, 4 permit authority
grants 4 permit complisnce schedule
when the permittee needs additional
Lime o modily or upgrade lrealment
[acililies in order Lo mesl ils WQDBILIL
based on the applicable WQS (i.e.,
designated use and criterion). After the
cffective date of this rule, a pormit
authority could also grant a permit
complisnce schedule when the
permittes needs additional ime to meet
ity WQBEL based on the applicable
WQS variance (i.e., highes! allainahle
condilion) such thal a schedule and
resulling milestones will lead 1o
compliance with the effluent limits
derived from the WQS variance “as
soom as possible.” Tt a WQS wvariance is
about to expire and a stute or authorized
tribe concludes the underlying
designated use is now attainable, it is
nol appropriale lor the slale or
aulhorized ribe 1o adopl a subsequent
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WQS vuriance. However, if 4 permittee
is unable lo immedialely meel a WQDLL
consislenl wilh the now allainable
WQS, and the permitting authority can
specify an enforceuble sequence of
aclions thal would resull in achieving
the WQDBLL, the permilling authorily
could grant a permit compliance
schedule consistent with § 122.47, If the
underlying designaled use is slill nol
allainable, the slale or aulhorized Lribe
can adopt a subsequent WQS variance.

EPA also received comments
queslioning how a WQS variance works
wilh a TMDL and CWA seclion 303(d)
impaired waters listing(s). Thase
comments suggested the proposed rule
creales a conllicl in how the NPDLS
permilling regulalion requires
pormitting authoritics to develop
WQBELs. Section 122.44(d)(1)(vii){A)
specilies thal all WQDLLs in an NPDLS
permil musl derive [rom and comply
with all applicable WQS. Section
122.44(d)(1)(vii)(B) specifies that the
WOBLL ol any NPDLS permil musl be
consislenl wilh the assumplions and
requirements of any availeble [cmphasis
added) waste loud allocation (WLA) in
an LiPA-approved or LPA-eslablished
I™MDL. Because the WLA of the I'™MDL
is bascd on the underlying designatad
use and criterion (and not the highest
allainable condilion eslablished in the
WQS variance), lhen lhe WLA in lhe
TMDL is nol available o the permillee
covered by the WQS variance for
NPDES permitting purposes while the
WQS variance is in effect. The
permilling authorily must develop
WQBELs for the permittees subject to
the WQS variance based on the interim
requirements specified in the WQ)S
variance. Upon lerminalion of the WQS
varinnece, the NPDES permit must again
derive from and comply with the
underlying designated use and criterion
and be consislenl wilh the assumplions
and requirements of the WLA (as it is
dgain “available”).

Some commenters questioned what
would happen il a slale or aulthorized
tribe docs not coordinate n WQS
varinnece term with the expiration date
of an NPDES permit. If information is
available o the permilling authorily
indicating that the term of a WQS
varinnce will end during the pormit
cycle, the permitting suthority must
develop lwo WQDBLLs: one WQDBLL
based on the highest attainable
condition applicable throughout the
WQS variance term, and another
WQDBLEL based on the underlying
designated use and criterion to apply
after the WQQS variance torminates.
Including two sets of WQBELs that
apply al differenl lime periods in the
permil ensures thal the permil will

derive from und comply with WQS
throughoul the permil cycle. I[ the slale
or authorized tribe adopls and LPA
approves a subscquent WQS variance
during the permit term to repluace un
expiring WQS variance, the new W(QS
variance would conslilule “new
regulations” pursuant to
§122.62(a)(3)(i), and the permitting
aulhorily could modily the permil Lo
derive [rom and comply with the
subscquent WQS variance. At the
request of the permittee, the permitting
aulharily can also ulilize the Permil
Aclions condilion specified in
§122.41(f) to modify a permit and rovise
the WQBEL to reflect the new W(QS
variance.

Some commenlers queslioned
whother states and authorized tribes
must modify WS variances thut states
and authorized ribes adopled belore the
elleclive dale of the [inal rule. Slales
and awthorized tribes must meect the
requirements of this rule on the effective
dale of the [inal rule. As with any WQS
elleclive for CWA purposes, WS
variances are subjoct to the triennial
review requirements at § 131.20(a).
When a slale or aulhorized lribe reviews
a WQS variance lhal was adopled belore
§131.14 hacomaos offective, EPA
strongly encourages the state or
aulhorized (ribe lo ensure the W(QS
variance is consislenl wilh this rule,
LPA encourages Lhe public lo engage in
triennial reviews and requoest revisions
to WS variances that states and
duthorized tribes adopted and EPA
approved prior Lo the effeclive dale of
the final rule so that the public can
provide information supporting the
need to modify the W()S variances.
Some slales and authorized lribes may
also have adopted binding WQS
vuriance policies and/or procedures.
Such policies und procedures are not
required by 1EPA’s regulalion belore
utilizing WQS variances, howaower,
where state and authorized tribes have
them and they are inconsistent with this
rule, those slales and authorized ribes
must revise such policies and/or
procedures prior to, or simultaneously
with, adopting the first WS variance
aller the effeclive dale of the linal rule.

A state or authorized tribe may bhe
able to streamline its WQS variance
process in several ways, Ay discussed
earlier in this seclion, one way is 1o
adopt multiple discharger WQS
variances. In justifying the need for a
multiple discharger WQS vuriance,
slales and aulhorized Leibes should
account for as much individual
permittee information as possible. A
permittee that cannot qualify for an
individual WQS variance cannol qualily
[or a mulliple discharger WQS variance.

EPA recommends that stutes and
duthorized tribes provide 4 list of the
dischargers covered under the WQS
variance on Lheir Web siles or olher
publicly available sources ol slale or
authorized tribal information,
parvticularly when using multiple
dischargor WQS variancos.

A sccond way is to adopt an
administrative procedure that fulfills
the WQS submittal and review
requirements und specifies that if the
slale or aulhorized lribe [ollows the
procedure, the WQS variance is legally
binding under slale or lribal law. A slale
or authorized tribe could submit such
an administrative procedure for a WQS
varianca, as a rule, to EPA for ravicw
und approval under § 131.13. Once
approved, the state or authorized tribe
cun follow this udministrative
procedure and develop a [inal documenl
for each WQS variance. Decause Lhe
slale or lribal law specilies Lhis WQS
variance documaent is legally binding,
there is no nead for the state or
authorized triba to do a separate
rulemuking for each individual WQS
variunce. Rather, the state or authorized
tribe could submit each resulting WQS
variance documenl, with an Allocney
General or appropriale lribal legal
aulhorily cerlilicalion, and LEPA could
tike action under CWA section 303[c).

Some commenlers queslioned how
this rule allects slales and authorized
tribes under the 1995 Creat Lakes Water
Quality Guidance (CLWQUG) 53 hocnuse
those requirements are different than
the WQS variance requirements in the
final rule, For waters in the Great Lakes
basin, stutes und wuthorized tribes must
meet the requirements of both 40 CFR
parls 131 and 132. The praclical ellect
of this requirement is thal, where
regulalions in 40 CI'R parls 131 and 132
overlap, the more stringent regulation
applies. In some cascs, the flexibilitics
and requirements in the national role
will not be upplicable to waters in the
Great Lakes basin, For example, the
GLWQG limits any WQS variunce to a
maximum lerm of [ive years (wilth the
abilily lo oblain a subsequenl WQS
variance). Therelore, any WQS variance
on waters that are subject to the GLWQG
cannot exceed five years even though
the final rule in 40 CFR part 131 dooes
not ypecify a maximum term. On the
other hand, because GLWQG WQS
variances cannot exceed five years, the
requirements in the final rule thal
perlain lo conducling reevalualinns (lor
WQS variances grealer than [ive years)
arc not applicabla.

e2 See 60 FR 15366 (March 23, 1904); 40 CFR part
132,
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Finally, some commenters questioned
the level of “scientific rigor™ required
for a WQS variance as compared Lo a
UAA required [or changes lo 101(a)(2)
uses. Seclion 40 CI'R 131.5(a)(4)
provides that EPA’s review under
saction 303(c) involves a determination
of whather the state’s or authorized
tribe’s “standuards which do not include
the nses specified in section 101(u)(2) of
the Act ure based upon uppropriate
lechnical and scienlilic dala and
analyses. . ..” Because WQS variances
are lime-limiled designaled uses and
criteria, this requirement applics to
WQS variances. States and authorized
tribes must adopt WQS variances basod
on dppropridte technical und scientific
daty and analyses. Therefore, the level
of rigor required for a WQS variance is
no different than for a designaled use
change. T'hal said, the appropriale
lechnical and scienlilic dala required o
support a designated use change and
WQS variance can vary dapending on
the complexity of the specific
circumstances. EPA recognizes that the
daty and analyses often needed to
support adoption of 4 WQS variance
could be less complex and require less
lime and resources compared Lo
removing a designaled use because
many WQS variances cvaluate only one
parameter for a single permittes for a
limiled period of lime. The level of
cffort a state or authorized tribe necds
to devote to a WS variance will in
large part be determined by the
complexity of the water quality problem
the stute or wuthorized tribe seeks to
address,

I, Provisions Autherizing the Use of
Schedules of Compliance for WQBELs in
NPDES Permits

What docs this rule provide and why?

In 1990, EPA concluded thal belore a
permilling authorily can include a
compliance schedule for a WQDBLIL in an
NPDES permit, the state or authorized
tribe must affirmatively authorize its use
in its WQQS or implemaenting
regulations.s2 EPA approval of the
state’s or quthorized tribe's permit
complisnce schedule authorizing
provision as a WQS ensures 1hal any
NPDES permil WQBLEL with a
compliance schedule derives from and
complics with applicable WQS as
required by §122.44(d)(1][vii)[A).
Because tho state’s or authorized tribe’s
approved WS authorize extended
complisnce, any delay in complisnce
with a WQBEL pursuant to an
approprialely issued permil compliance

24 1 the Matter of Star-Kist Coribe, Tne. D EAT)
172 (April 16, 1990),

schedule 13 consistent with the statutory
implemenlalion limelable in CWA
geclion 301(b)(1)(C).

The usc of legally-authorized permit
compliance schedules by states und
aulhorized lribes provides needed
[exibility for many dischargers
undergoing facility upgrades and
operationd] changes designed to meet
WOBLiLs in their NPDUS permils. 'This
[exibilily will become increasingly
important as states and authorized tribes
adopt more stringent W(QS, including
numeric nulrienl crileria, and address
complex waler qualily problems
presented by emaorging challenges like
climate change.

Some states huve adopted compliunce
schedule authorizing provisions bul
have not submitted them to EPA for
approval us WQS pursuant to CWA
section 303(c). Other states have not yet
adopled compliance schedule
authorizing provisions. A permit could
be subject to legal challenge where a
state and anthorized tribe decide to
aulhorize permil [exibilily using permil
compliance schedules, but do not have
4 compliunce schedule authorizing
provision approved by EPA as 4 WQ)S.

Seclinn 131.15 in this final rule
requires that if a state or authorized
tribe intends to authorize the use of
compliance schedules for WQBELs in
NPDLS permils, il musl [irsl adopl a
permil compliance schedule authorizing
provision. The authorizing provision
must be consistent with the CWA and
is subject to EPA review aund upproval
as a WQS. This rule adds § 131.5(a)(5)
to explicitly specify that EPA has the
authority to determine whether any
provision authorizing the use of
schedules of compliance for WQBLLs in
NPDLS permils adopled by a slale or
authorized tribe 1s consistent with the
requirements at §131.15. This rule also
includes a number of non-substantive
editorial changes.

By expressly requiring that the state
or aulharized ribe adopl a permil
compliance schedule aulharizing
provision, the lirsl senlence of the linal
regulation at §131.15 ensures that the
state or nuthorized tribe has oxpressly
made a determination that, undor
appropriste circumstances, it cun be
luwful to delay permit compliance.
Formal adoption as a legally binding
provision ensures public lransparency
and facililales public involvemenl.

Some commenters oxprossed concorn
that the proposcd regulatory language
regarding state and authorized tribal
adoption could be interpreted to refer to
permit complisnce schedules
themselves, rather thun their
aulhorizing provisions. I'o address thal
concern, lhe [inal rule relers lo “the use

of” schedules of compliance. The
phrase “the use o’ indicales thal the
moere adoption of an authorizing
provision, by itsclf, docs not extond the
date of compliance with respect to any
specilic permil's WQDBLL; rather, ils
adoption allows thea state or authorized
tribe fo use schadules of compliance, as
dppropriate, on a case-by-case basis in
individual permils.

‘The second senlence of the [inal
regulation at §131.15 provides that
states’ and authorized tribey’
aulhorizing provisions musl be
consislenl wilh the CWA and are WQS
subjoct to EPA review and approval. By
incorporuting the authorizing provision
inlo the slale’s or authorized ribe's
approved WQS, lhe slale or authorized
tribe ensures that a permitting authority
can then legully issue compliance
schedules [or WQDBliLs in NPDLES
permils thal are consislenl with CWA
scction 301 (b)(1)(C). Only the permit
compliunce schedule suthorizing
provisions are WQS subjecl Lo EPA
approval; individual permil compliance
schedules are not. The final rule
provides flexibility for a stute or
aulhorized Lribe lo include the
aulhorizing provision in the parl of slale
or tribal regulations where WQS are
typicully codified, in the part of state or
lribal regulalions dealing wilth NPDLS
permils, or in other parls of the slale’s
or aulhorized ribe’s implemenling
regulations. Regardless of where the
authorizing provision iy codified, us
long as the provision is legally binding,
EPA will take action on it under CWA
seclion 303(c). 1l a slale or aulhorized
lribe has already adopled an authorizing
provision Lhal is consislenl with the
CWA, it need not readopt the provision
for purposcs of satisfying the final rule.
Instoad, tho state or authorized tribe can
submit the provision to EPA with an
Attorney General or appropriate tribal
legal authority certificution. Moreover,
consislenl wilth §131.21(c), any permil
compliance schedule authorizing
provision thal was adoplad, effeclive,
and submitied to EPA before May 30,
2000, is applicable for purposcs of
§1%1.15.

This final rule does not change any
permit compliance schedule
requirements al §122.47.

Other judicial and adminisiralive
moechanisms issucd pursuant to other
authaoritias, such as an enforcemaont
order issucd by a court, can delay the
need for complisnce with W(QBELs,
This rule does not address those other
mechanisms,

What did EPA considor?

LPA considered [inalizing §131.145, as
proposed. Given the comments
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indicating that ambiguity in the
proposed language could lead o
conlusion over whelher Lhe
requirements to adopt and submit for
EPA approval applied directly to permit
compliance schedules themselves, LPA
did nol select this oplion. Inslead, LPA
added clarifying language to address the
commenters’ concern and streamlined
the texl ol the proposed rule withoul
making subslanlive changes. LPA also
considered foregning the addition of
§131.15. Many commenters, however,
supporled adding §131.15 as a uselul
clarificalion of the need and process [or
states and authorized tribes to adopt
compliunce schedule authorizing
provisions.

What is EPA’s position on certain public
comments?

Some commenters said that the
following proposad regulatory
language—"“unthorize schedules of
compliance for water quality-based
efflucnt limits (WQRBELs) in NPDES
pormits”—could have the effect of
narrowing the universe of NPDES
permils and permil requiremenls [or
which permitting nuthoritics can
include permit complianee schedules.
The regulation does not narrow that
universe, nor does il preclude other
appropriate uses of parmit compliance
schedules as provided for in §122.47.
The now §131.15 requirements only
apply to the suthorization of
compliance schedules for WQILs in
NPDES permils. Such WQBLLs are
designed to meet WQQS established by
the stute or authorized tribe and
approved by EPA under CWA seclion
303(c)."® Adding this new provision 1o
the WQS regulation will ensure that the
state or yuthorized tribe tukes the
necessary sleps lo ensure thal any
NPDES permil wilh a permil
compliance schedule for n WQBEL is
consistent with the state’s or authorized
lribe's applicable WQS. The
requiremenl in §131.15 does nol
preclude, or apply to, use of compliance
schedules for permit limitaions or
condilions thal are nol WQBLLs. A
permilling authorily can granl a permil
compliance schedule for non-WQBEL
NPDES permit limits or conditions
wilhoul an LPA-approved authorizing
provision, provided the permil
compliance schedule is consistont with
the CWA, EPA’s pormitting regulation,
especinlly §§122.2 and 122,47, and any
applicuble state or tribul laws und
regulations, Permitting authorities can
include such permit compliance
schedules withoul an EPA-approved
permil compliance schedule authorizing

8240 G 122,44(d)(1); 122,44(d)(1I(vi)[A)

provision because such limits und
conditions are not themselves designed
lo implemenl the slale's or authorized
Lribe's approved WQS.

. Other Changes
What docs this rule provide and why?

Regulutory provisions can only be
effective if they are clear und uccurate.
Even spelling und grammar mistakes,
and inconsislenl lerminology can cause
conlusion. This rule, therelore, correcls
these lypes ol mislakes and
inconsistencies in the following 11
regulatory provisions: §§131.2,
1371.3(h), 131.3(j), 131.5(a)(1),
131.5(a)(2), 131.10(), 131.10()(2),
131.11(a)(2), 131.11(b), 131.12(a)(2), and
131.20(b). The rule finalizes eight of the
provisions, as proposed. However,
based on public commenls, LIPA revised
how il is correcling §§ 131.5(a)(2),
131.12(a)(2), and 131.20(h). ETA notas
that in correcting these minor pre-
oxisting arrors, it did not re-examine the
substunce of these regulatory provisions.
Thus EPA did not reopen these
regulatory provisions.

With regard to the revision ut
§131.5(a)(2), the final rule adds a
reforence to $131.11 and “sound
scienlific ralionale” 1o make Lhe link
clear. Comunenlers expressed concern
thal “sound scienlific ralionale” was an
ambiguous and subjeclive poinl of
reference and may inlerfere with the
abilily of slales and aulhorized Iribes Lo
use narrative criteria. By linking the two
regulatory sections, this rule makes
clear that this provision docs not
contradict the requirements and
flexibilities provided in §131.11.

This rule at § 131.12(a)(2) correctly
cites to the CWA lunguage und makes no
other changes. EPA proposed revising
“assure’ lo “ensure,” however, the [inal
rule does nol include this change.
Commenlers raised 1he question of
whether the revision changed the
meaning of the provision. Although
both “assure” and “ensure” mean “to
muke sure,” EPA recognizes that the
context surrounding the word is
important. While “ensure” is used in
§131.10(b), in this conlexl, Lthe slales
and authorized lribes can “make sure”
their WQS meel the regulalory
requirements. Howoever, § 131.12(a)(2),
addresses water quality, not WQ S,
While states and authorizaed tribes have
control over their WS, they do not
have the same control over the resulting
water quality us it can be affected by
many olher [aclors. So use ol the word
“ensure” would nol be appropriale in
this provision.

This rule clarifies four poinls relaled
lo public hearings. Lirst, it clarifies thal

40 UFR part 25 is EPA’s public
parlicipalion regulalion thal sels the
minimum requirements for public
hearings and removaes the nonoxistent
citation to “EPA’s water quality
managemenl regulalion (40 CI'R
130.3(h)(6)).” Sacond, it clarifics that
holding one public hearing may satisfy
the legul CWA requirement although
slales and aulhorized Lribes may hold
multiple hearings. The purpose of this
revision is to provide consistency with
the language of CWA section 303(c)(1)
and §131.20(a), nol lo creale a
requirement that states and authorizad
tribes must hold multiple hearings
when reviewing or revising W(QS. Third,
LPA’s corresponding change in
§131.5(a)[6) clarifics that ET'A’s
authority in acting on revised or now
WQS includes determining whether the
slale or aulhorized lribe has [ollowed
the “applicable” legal procedures.
Applicable legal procedures include
those required by the CWA und EPA’s
implemenling regulalions. ln parlicular,
states and authorized tribes must
comply with the requirement in
§131.20(b) to hold a public hearing in
accordance wilh 40 CI'R parl 25 when
revicwing or rovising WQS. The
purpose of the §131.20(b) requirements
is to implement the CWA and provide
an opporlunily [or meaninglul public
input when states or authorized tribes
develop WQS, which is an imporlant
step to ensure that adopted WQS refloct
full consideration of the relevant issues
raised by the public. IYinally, § 131.20(h)
and LPA’s corresponding delelion of
§131.10(e) clarify that a public hearing
is required when (1) reviewing WQS per
§131.20(a); (2) when revising WQS as a
resull of reviewing WQS per § 131.20(a);
and [3) whenaver revising WQS,
regardless of whether the revision is a
resull of leiennial review per § 131.20(a).
LPA reviewed the use of the phrase “an
opportunity for a public hearing” used
in §131.10(e) and found that such
language conlradicls the CWA and
§131.20(b). Therelore, LPA is deleling
this provision as a conforming cdit to its
clarifications in § 131.20(b). As
suggesled by commenlers, LPA replaced
its proposed language of “reviewing or
revising” to “reviewing as well as when
revising” to make clear that public
parlicipalion is required in all of these
circumslances.

What is EPA’s position on certain public
comments?

A commenter requaested that EPA
further revise the regulation to allow
states and authorized tribey to gather
public input in formats other than
public hearings (e.g., public meelings,
webinars). Although LPA acknowledges
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the challenges thut states und authorized
lribes may experience when planning
and conducling a public hearing, the
requirement to hold hearings for the
purposes of reviewing, and us
appropriale, modilying and adopling
WQS comes direclly [rom CWA seclion
303(c)(1). Further, meaningful
involvement of the public und
inlergovernmenlal coordinalion wilth
local, slale, [ederal, and ribal enlilies
with an interest in water quality issucs
iy un important component of the WQS
process, Slales and aulhorized Lribes
have discrelion lo use olher oulreach
offorts in addition to fulfilling the
requirement for a public heuring,.

A “public hearing” may mean
dilferent things lo dilferenl people. Al a
minimum, per § 131.20(b), states and
duthorizaed tribes are required to follow
the provisions ol slale or lribal law and
LPA’s public parlicipalion regulalions al
40 CFR part 25. EPA’s public
participution regulation, at 40 CFR 25.5,
sels minimum requirements [or slales
and authorized ribes lo publicize a
hearing at least 45 days prior to the date
of the hearing; provide to the public
reporls, documenls, and dala relevanl Lo
the discussion al the public hearing al
least 30 days before the hearing; hold
the hearing at times and places thut
[acililale allendance by the public;
schedule wilnesses in advance o allow
maximum parlicipalion and adequale
time; and prepare a transcript,
recording, or other complete record of
the hearing proceedings. See 40 CFR
25.5 [or the actual list of federal public
hearing requirements. State and tribal
law may include udditional
requirements for stutes and suthorized
lribes 1o meel when planning for and
conducting a hearing. In addition to
meeting the requirements of state and
tribul law and 40 CFR part 25, states and
aulharized Lribes may alsn choose (o
gather public input using other formats,
such as public meetings and webinars.

1II. Economic Impacts on State and
Authorized Tribal WQS Programs

LPA evalualed the polenlial
incremental administralive burden and
cost that may be associated with the
final rule, beyond the burden and cost
of the WQS regulation already in place.
LPA’s estimale is higher than the
eslimale of the proposed rule for lwo
reasons unrelaled 1o any subslanlive
change in requirements. First, EPA
nbtaincd more precise estimatoes of
burden and costs, EPA received many
comments suggesting that EPA
underestimated the burden and cost of
the proposed rule. States specifically
requeslad 1o meel with EPA (o provide
addilional inlormalion for LPA o

consider. EPA engaged the states and
incorporaled the inlormalion provided
inlo the [inal economic analysis. The
higher estimate is also partly duc to EPA
using known data to extrapolate burden
and cosls Lo slales, lerrilories and
aulhorized Lribes where dala were
unavailable. EPA describes the maethod
of extrapolation in detail in the full
economic analysis available in the
dockel of the final rule. LPA's economic
analysis focuses on the potential
administrative burden and cost to ull 50
slales, lhe Dislricl ol Columbia, [ive
lerrilories, the 40 aulhorized lribes wilh
EPA-approved WQS, and to EPA. While
this rule does not establish any
requirements direclly applicable Lo
regulaled poinl sources or nonpoinl
sources of pollution, EPA acknowledges
that this rule muy result in indirect costs
o some regulaled enlilies as a resull of
changes lo WQS Lhal slales and
authorized tribes adopt based on the
finul rule. EPA is unable to quantify
indirecl cosls and benelils since il
cannol anlicipale precisely how the rule
will be implementad by states and
duthorized tribes and becuuse of a lack
ol dala. Stales and authorized lribes
always have the discrelion lo adopl new
or revised WQS independent of this
finul rule thut could result in costs to
poinl sources and nonpoinl sources.
EPA’s economic analysis and an
explanalion for how EPA derived the
cost and burden estimates arc
documented in the Feonomic Analysis
for the Water Quulity Standurds
Degulatory Revisions (Final Rule) and
can be found in the docket for this rule.

EPA assessed the potential
incremental burden and cost of this
linal rule using the same hasic
moethodology uscd to assess the
potential incremental burden and cost
of EPA’s proposed rule, including: (1)
Idenlifying the elemenls of the [inal rule
that could potentially rosult in
incremental burden and cost; (2)
estimating the incrementd] number of
labor hours slales and authorized ribes
may necd to allocate in order to comply
with those elements of the final rule;
and (3) estimating the cost associated
wilh thase additional labaor hours.

ETA identified four arcas whoere
differences between the proposed and
finul rules affected burden and cost
eslimales. I'irsl, when slales and
authorized fribes submit the results of
triennidl reviews to EPA, they must
provide an explanation when not
adopling new ar revised waler qualily
criteria for parameters for which EFA
has published new or updated CWA
section 304(a) criteria
recommendalions. Second, when
developing or revising anlidegradalion

implementation methods und when
deciding which waters would receive
Tier 2 anlidegradalion proleclion under
a waler body-by-waler body approach,
slales and aulhorized Lribes musl
provide an opportunity for public
involvement. States and authorizad
tribes must also document and keep in
the public record the factors they
considered when making those
decisions. Third, the final rule no longer
includes a maximum WQS variance
duralion of 10 years and thus eliminales
the burden and cosl associaled wilth
rencwing a WQS variance when the
state or authorized trihe can justify a
longer term. Fourth, the final rule
requires states und authorized tribes to
proactively reevaluate W()S vuriances
that huve u term longer thun five years
no less [requenly than every [ive years
and Lo submil the resulls ol each
reevalualion Lo LPA within 30 days of
completion. EPA also revised cortain
ceconomic assumptions hased on
additional information obtained
independently by EPA and in response
to stukeholder feedbuack.

‘The polenlial incremental burden and
cosl of the [inal rule include [ive
categorics: [1) One-time burden and cost
associated with state and authorized
tribal rulemaking activitics when some
states and swuthorized tribes muy need to
adopt new or revised provisions into
their WQS [e.z., review currently
adopted water quality stundards to
determine if the new requirements
necessitate revisions, such as modifying
anlidegradalion policy, revising WQS
variance procedures if the slale or
aulhorized Lribe has chosen Lo adopl
such a procedure, or adopting a permit
compliance schedule authorizing
provision); (2) recurring burden and cost
associated with removing uses specified
in CWA section 101(a)(2) because states
and authorized tribes must identify the
HAL; (3) recurring burden and cost
associaled with lriennial reviews
whereby stales and aulhorized ribes
must propare and submit an explanation
when not adopting new or revised water
quality criteria for parameters for which
EPA huy published new or updated
CWA section 304(a) criteria
recommendalions; (4) recurring burden
and cosl associaled wilh
anlidegradalion requiremenlts, including
providing the opportunity for public
involvement when developing and
subscquently revising antidegradation
implementation methods; providing the
ppportunity for public involvement
when deciding which waters will
receive ller 2 anlidegradalion
prolection when using a waler hody-by-
waler body approach; documenling and
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keeping in the public record the factors
the slale or authorized Lribe considered
when deciding which walers will
receive Tier 2 antidegradation
protection; and performing/evuluating
more exlensive and a grealer number ol
anlidegradalion reviews; and (5)
recurring burden and cost associatod

with developing and documenting WS
variances [or submission lo LPA, and
reevalualing WQS variances wilh a lerm
longer than five years no less frequently
than every five years, EPA did not
eslimale polenlial cosl savings
associaled wilth a provision in lhe [inal
rule that o TAA is not required when

removing a non-101(a)(2) use because
glales and aulhorized Lribes conlinue Lo
have the discretion to conduct a UAA
when removing such uses.

listimales of the polenlial incremenlal
burden and cost of this final rule are
summarized in the [ollowing lables.

SUMMARY OF POTENTIAL INCREMENTAL BURDEN AND COST TO STATES AND AUTHORIZED TRIBES

One-time activities Recurring activities
Provision Annualized cost Cost
Burden Cost et Burden -

e 2013 Il / 2013 Il /

(hours) {2013% millions) ( yzanry*lons (hoursfyear) ( ?egjrl) 1ons
Rulemaking Activities ..........ccceceviennn 48,000-96,000 $2.35-%4.70 $0.16-50.32 — —
Designated USes ..o — — — 2,250-4,500 $0.11-$0.22
Triennial Reviews .. —_ —_ —_ 4,320-21,600 0.21-1.06
Antidegradation ..... 6,450-12,900 0.32-0.63 0.02-0.04 48,015-143,400 2.37-7.02
WQS Vanances ..o, — — — 51,840-233,280 2.54-11.43
National Total .........ooc i, 54,450-108,900 2.67-5.34 0.18-0.36 | 106,425—402,780 5.24—19.73

—' = not applicable

Note: Individual annual cost estimates do not add to the total because of independent rounding.
1 Although EPA expects one-time rulemaking activity costs to be incurred over an initial three-year period, it annualized costs at a three per-
cent discount rate over 20 years for comparative purposes. See the Economic Analysis for the Waler Quality Standards Regulatory Revisions
{Final Ruwe) for the potential incremental burden and cost using a seven percent discount rate.

SUMMARY OF POTENTIAL INCREMENTAL BURDEN AND COST TO EPA

One-time activities Recurring activities
Annualized Burden
Cost to the
Cost to the agency coasgt;ﬁct;e Burden agency
{2013% million) 2 (20138 million (2013% m”llé)n Hours per year FTEs per
per year)? Hours# FTEs® per year) year
$0.53-31.07 v $0.04-$0.07 7,080-14,150 3.4-6.8 $1.05-$3.95 13,900-52,320 6.7-25.2

! Assuming that the incremental burden and costs to EPA are equal to 20 percent of the burden and costs to states and authorized tribes.
2%0.53 million (32.67 million x 20 percent) to $1.07 million {$5.34 million x 20 percent)
3 Although EPA expects these one-time costs to be incurred over an initial three-year period, the costs are annualized at three percent dis-
count rate over 20 years for comparative purposes. See the Economic Analysis for the Water Quality Standards Regulatory Revisions (Final
HRule) for the potential incremental burden and cost using a seven percent discount rate.
4Total costs to the Agency divided by hourly wage rate ($75.41 per hour).
% Burden hours to the Agency divided by hours worked by full-time equivalent {(FTE) employees per year (2,080 hours per year).
€%1.05 million {$5.24 million » 20 percent) to $3.95 million {$19.73 million x 20 percent).

COMBINED SUMMARY OF PGTENTIAL INCREMENTAL BURDEN AND COST TO STATES, AUTHORIZED TRIBES, AND EPA

One-time activities Recurring activities
Entities Annualized cost Cost
Burden Coast i Burden e

an 2013 llion/ 2013 Il /

(hours) (2013% millions) ( ye$arr1;|‘ lon {hoursfyear) ( fe?rl) lons
States and Authorized Tribes ..o, 54,450-108,900 $2.67-$5.34 $0.18-$0.36 | 106,425—402,780 $5.24-$19.73
AGENEY i 7,080-14,150 0.53-1.07 0.04-0.07 13,900-52,320 1.05-3.95
Total o 61,530—122,050 3.20-6.40 0.22-0.43 | 120,325—455,100 6.29-23.68

Note: Individual annual cost estimates do not add to the total because of independent rounding.
1 Although EPA expects states and authorized tribes to incur rulemaking costs over an initial three-year period, it annualized one-time costs at
a three percent discount rate over 20 years for comparative purposes. See the Cconomic Analysis for the Water Quality Standards Regulatory
Revisions (Final Rule) for the potential incremental burden and cost using a seven percent discount rate.

To eslimale the Lolal annual cosl of
this rule which includes both one-lime
cost and recurring cost, EPA annualized
the one-time cost over 4 period of 20
yeurs, Using 4 20-yedr annualization
period and a discounl rale of three
percenl, LPA eslimales the lolal annual

cosl for this final rule 1o range [rom
$6.51 million per year ($0.22 million
per year + $6.29 million per year) Lo

$24.11 million per year ($0.43 million
per year + $23.68 million per year).s¢

6 See the Economic Analysis for the Water

Quality Standards Regulatory Revisions (Final fule)
for the potential incremental burden and cost for
this [inal rule using o seven percent discounl rate
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EPA also evaluated the potential
benelils associaled with this rule. Slales
and authorized ribes will benelil [rom
these revisions hacnuse the WQS
regulation will provide clear
requirements o [acililate the abilily of
slales and authorized Lribes o
offectively and legally utilize available
regulatory tools when implementing
and managing their WQS programs.
Allhough associaled wilh polenlial
administrative burden and cost in somoe
ureds, this rule has the potential to
parlially ollsel these burdens by
reducing regulalory uncerlainly and
increasing overall program officiency.
Use of these tools to improve
eslablishmenl! and implemenlalion of
slale and aulhorized Iribal WQS, as
discusscd throughout the preamble to
this rule, provides incremental
improvemenls in waler qualily and a
variely ol economic benelils associaled
with thesc improvements, including the
aviilability of cleun, safe, and affordable
drinking waler sources; waler of
adequale qualily [or agricullural and
industrial use; and water quality that
supports the commercial fishing
induslry and higher properly values.
Nonmarkel benelils of this rule include
greater recreational opportunitics and
the protection and improvement of
public health. Stales, aulhorized Lribes,
slakeholders and the public will also
benelil from the open public dialogue
that results from the additional
trunsparency and public participation
requirements included in this rule.
Because slales and authorized Lribes
implement their own WQS programs,
EPA could not reliably predict the
control measures likely tobe
implemented and subsequent
improvements to water quality, and thus
could not quanltily the resulling
benelils.

IV. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at htfp:/fwww2.epa.govi/laws-
regulations/laws-und-executive-orders,

A. Execulive Order 12866 Hegulataory
Planning and Heview and Execulive
Order 13563: Improving Regulation and
Reoulatory Review

This aclion is a significanl regulalary
aclion thal was submilled 1o the Office
of Managemoent and Budget (OMB) for
revicew, Any changes made in response
to OME recommendations have been
documented in the docket, EPA
prepared an analysis of the potential
costs and benefits associated with this
aclion. This analysis, Feonamic
Analysis for the Water Qualily

Stundurds Regulatory Revisions (Final
Ttule), is summarized in seclion I of the
preamble and is available in the dockel,

B. Puperwurk Reduction Act (PRA]

The information collection activitics
in this rule huve been submitted for
approval to OMB under the PRA. The
Information Colleclion Requesl (ICR)
documaent that EPA prepared has boen
usyigned EPA ICR number 2449.02. You
can find a copy of the ICR in the docket
[or this rule, and il is brieflly
summarized here. The information
collection requirements are not
enforceable until OMB upproves them.

"I'he core of the WQS regulalion,
eslablished in 1983, requires LiPA o
collect cortain information from states
and authorized tribes and has an
approvaed TCR (EPA TCR number 988.11,
OMB Control number 2040-0049). This
rule requires stutes and authorized
tribes to submit certain udditional
informalion lo LPA. This mandalory
informalion colleclion ensures LPA has
the necessary inlormalion o review
WQS and approve or disapprove
consistent with the rule. The goals of
the rule can only be fulfilled by
collecting this additional information.
Due to the nature of this rule, EPA
assumes thut ull administrative burden
associaled wilh this rule, summarized in
seclion LII, is agsocialed wilh
information collection.

Respandents/affected enlities: The
respondents allecled by this colleclion
activity include the 50 states, the
District of Calumbia, five territories, and
40 authorizad tribes that have EPA-
approved WQ)S, The respondents are in
NAICS code 92411 “Administration of
Adr and Water Resources and Solid
Wasle Managemenl Programs,” [ormerly
SIC code #9511.

Respondaont’s obligation to respond:
The collection is required pursuant to
CWA section 303(c), as implemented by
the revisions to 40 CFR part 131,

Estimated number of respondents: A
olal ol 96 governmenlal enlilies are
polenlially allecled by the rule.

Froqueney of response: The CWA
requires states and authorized tribes to
review their WQS at least once every
three years and submit the results to
EPA. In practice, some states and
authorized tribes choose to submit
revised slandards [or porlions of their
walers more [requenltly.

Total cstimated burden: EPA
cstimates o total annual burden of
124,575—439,080 hours and 3,176 to
5,006 responses per yedr, Burden is
defined at 5 CFR 1320.53(b). A
“response’ is an aclion thal a slale or
aulhorized ribe would need Lo lake in
order Lo meel Lhe informalion colleclion

request provided in the rule (e.g.,
documenlalion supporling a WQS
variance), See also the “Inflormalion
Colleclion Requesl [or Waler Qualily
Standards Regulatory Rovisions (Final
Rule)”’ in tha dockat for this rula.

Totul estimated cost: Totul estimated
annuil incremental costs range from
$6.13 million to $21.51 million.

An agency may nol conducl or
sponsor, and a person is nol required lo
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR purt 9. When
OMB upproves this ICR, the Agency will
announce the approval in the Federal
Register and publish a lechnical
amendmenl lo 40 CI'R parl 9 Lo display
the OMB control number for the
approved information collection
activitics contained in this final rule.
C. Regulatory Flexibility Act (RFA)

T certify that this action will not have
d significunt economic impact on a
substantia]l number of small entities
under the RFA, State and authorized
tribal governments responsible [or
adminislering or overseeing waler
qualily programs may be direclly
affocted by this rulemaking, as states
and authorized tribes may noed to
consider and implement new
provisions, or ravise oxisting provisions,
in their WQ)S. Small entitics, such as
small businesses or small governmental
jurisdictions, ure not directly regulated
by this rule. This rule will not impose
any requirements on small entities,

D. Unfunded Mandales Reform Act
(UMIEA)

This rule does not contain a federal
mandale thal may resull in expendilures
ol $100 million or more [or slale, local,
and Lribal governmenls, in 1he aggregale,
or the private sector in any one year.
EPA estimates total annual costs to
states and wuthorized tribey to range
from $5.24 million to $19.73 million per
yeur, Thus, this rule is not subject to the
requiremenls of seclions 202 or 205 of
LIMIRA.

This rule is also not subject to the
requirements of section 203 of TTMRA
beeause it contains no regulatory
requirements thut might significantly or
uniquely affect small governments.

E. Executive Order 13152 Federalisin

This rule does not have federalism
implications. It will not have substantial
direct effects on the statey, on the
relationship between the national
governmenl and the slales, or on the
dislribulion of power and
responsibililies among the various
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levels of government. The rule finalizes
regulalory revisions lo provide clarily
and lransparency in the WS regulalion
that may require state and local officials
to reavaluate or revise their WQS.
However, the rule will nol impose
subslanlial direcl compliance cosls on
state or local governments, nor will it
preempt stute luw. Thus, Executive
Order 13132 does nol apply o this
aclion.

Keaping with the spirit of Excoutive
Order 13132 and consistent with EPA’s
policy lo promole communicalions
belween LPA and slale and local
governments, EPA consulted with state
und locul officials early in the process
and soliciled their commenls on lhe
proposed aclion and on the
development of this rule.

Between September 2013 and June
2014, EPA consulted with
represenlalives [rom slales and
intergovernmental associations at their
request, to hear their views on the
proposed regulutory revisions and how
commenlers’ suggesled revisions would
impact implementation of their WQS
programs. Some participants expressed
concern that the proposed changes may
impose a resouwrce burden on slale and
local governments, as well as infringe
on states’ flexibility in the areas
included in the proposed rule. Some
parlicipants urged LPA lo ensure lhal
slales wilh salisfaclory regulalions in
these arcas are not unduly burdencd by
the regulatory revisions.

I Execulive Order 13175: Consulinlion
annd Coardination With Indian Tribal
Oovornmoents

This aclion may have Iribal
implicalinons. However, il will neither
imposc substantial direct compliance
costs on tribal governments, nor
preampt tribal law. Thus, Excoutive
Order 13175 does not apply to this
action. To date, 50 Indiun tribes have
been approved for treatment in a
manner similar Lo a slale [I'AS) [lor CWA
seclions 303 and 401. Of the 50 (ribes,
40 have LPA-approved WQS in their
respective jurisdictions. All of these
authorized tribes are impacted by this
regulation. However, this rule might
affect other tribes with waters adjacent
to waters with federal, state, or
duthorized tribal WQS.

LPA consulled and coordinaled with
lribal officials consislenl wilth LPA’s
Tolicy on Consultation and
Coordination with Indian Tribes carly in
the process of developing this regulation
to allow them to provide meaningful
and timely input into its development.
In August 2010, November 2013, and
Oclober 2014, KPA held ribes-only
consullalion and coordinalion sessions

to hear their views and answer
questions of all interested tribas on the
largeled areas LPA considered [or
regulalory revision. Uribes expressed Lthe
need [or addilional guidance and
assistance in implomenting the
proposad rulemaking, specifically for
development of antidegradation
implementation methods and
determinution of the highest attainable
use. EPA considered the burden to
slales and aulhorized lribes in
developing this rule and, when possible,
has provided direclion and [lexibilily
that allows tribes to address highoer
priorvity aspects of their WQS programs.
EPA also intends to release updatoed
guidance in a new edition of the WQS
Handbook. A summary of the
consultation und coordination is
available in the dockel [or this rule.

(r. Executive Order 13045: Prolection of
Children From Environmental Health
Risks and Safety Risks

This action is not subject to Executive
QOrder 13045, becuuse it is not
economically signilicanl as delined in
Lxeculive Order 12866, and because Lhe
LPA does nol believe the environmenlal
health risks or safoty risks addressad by
this action present a disproportionate
risk to children.

H. Executive Order 13211 Actions
Concerning Rogulations That
Significuntly Affect Energy Supply,
Distribution, or Use

This action is nol a “significant
energy aclion” because il is nol likely 1o
have a significant adverse offect on the
supply, distribution, or usc of cnergy.

I Nutivnal Technology Transfer and
Advuncement Act

This rulemaking does nol involve
lechnical slandards.

J. Exccutive Order 12898: Foderal
Actions Ta Address Environmental
Justice in Minority Populutions and
Low-Income Populations

LPA has delermined thal this rule will
naol have disproportionalely high and
adverse human health or environmental
cffects on minority or low-income
populations, becavse it does not
adversely affect the level of protection
provided to human health or the
environment. This rule does not directly
eslablish WQ)S [or a slale or authorized
lribe and, therelore, does nol directly
allecl a specilic populalion or a
particular geographic arcaf(s).

K. Congressional Roview Act [CRA)
This action is subject to the CRA, and

LEPA will submil a rule reporl 1o each

House of the Congress and Lo Lhe

Comptroller Generul of the United
States. This uction is not a “mujor rule™
as delined by 5 U.5.C. 804(2).

List of Subjects in 40 CFR Part 131

Lnvironmenlal proleclion, [ndians—
lands, lnlergovernmenlal relalions,
Reporling and recordkeeping
requirements, Water pollution control.

Dated: August 5, 2015.
Gina McCarthy,
Adminisiralor.

For the reasons stated in the
preamble, EPA umends 40 CFR part 131
us follows:

PART 131—WATER QUALITY
STANDARDS

m 1. The authorily cilalion [or parl 131
continuas to road as follows:

Authority: 33 11.5.C. 1251 ef seq.
Subpart A—General Provisions

m 2. In §131.2, ravisa the first sentance
to read as follows:

§131.2 Purpose.

A waler qualily slandard delines Lhe
waler qualily goals of a waler body, or
portion tharcof, by designating the usc
or uscs to be made of the wator and by
sotting criteria that protoct the
dosignated uses, ® % ¥
* * * * &

m3.0n§131.3:
m a. Revise paragraphs (h) and (j).
m b. Add paragraphs (m), (n), (0}, (p),
and (o).

Tha revisions and additions read as
follows:

§131.3 Definitions.
* & * £ &

(h) Wuter gquality limited segment
means any segmenl where il is known
thal waler qualily does nol meel
applicable waler qualily slandards, and/
or 18 not expected to meet applicable
water quality standards, cven after the
application of the technology-based
effluent limitations required by sections
301(b) and 306 of the Act.

& * & * #*

(j) States include: The 50 States, the
District of Columbia, Cuam, the
Commonwealth of Pucrto Rico, Virgin
Islands, American Samoa, the
Commonwealth of the Northern Muriana
Islands, and Indian Tribes that EPA
delermines Lo be eligible lor purposes of
the waler qualily slandards program.

* * * * *

(m) Highest attuinable use is the
modified aquatic life, wildlife, or
recrealion use Lhal is bolh closesl 1o Lhe
uses specilied in seclion 101(a)(2) of the



Federal Register/Vol. 80, No. 162/Friday, August 21, 2015/ Rules and Regulations

51047

Act and attuinable, based on the
eviluation of the factor{s) in § 131.10(g)
thal preclude(s) allainmenl of the use
and any other inlormalion or anal yses
thal were used Lo evaluale allainabilily.
There is no required highest attainable
usc whare the State demonstrates the
relevant use specificd in scction
101(1)(2) of the Act and sub-categories
of such 4 use are not attuinable.

(n) Practicable, in the context of
§131.12(a)(2)({1), meuns technologically
possible, able to be put into practice,
and economically viahle.

(0) A waler quality standards variance
(WQS variance) is a lime-limiled
designaled use and crilerion [or a
specific pollutant(s) or water quality
paramaeter(s) that reflect the highaost
attainahle condition during the torm of
the W(Q)S variance.

(p) Pollutant Minimization Program,
in the context of § 131,14, is a structured
set of activities to improve processes
und pollutant controls that will prevent
and reduce pollulant loadings.

(q) Non-101{a)(2)} use is any use
unrelaled Lo the proleclion and
propagalion of [ish, shelllish, wildlile or
recreation in or on the water.
m4.In§131.5:

m a. Rovise paragraphs (a)(1) and (2).

m b. Redesignate paragraphs (a)(3)
through (5) as paragraphs (a)(6) through
(8).

m c. Add paragraphs (a)(3) through (5).
m d. Revise newly designaled paragraph
(al)().

m &. Revise paragraph (b).

The revisions and addilions read as
Tollows:

§131.5 EPA authority.

(a] E

(1) Whether the State has adopted
designated water uses that are
consistent with the requirements of the
Clean Waler Acl;

(2) Whether the State has adopted
criteria that protect the designated water
uses based on sound scienlific ralionale
consislenl with §131.11;

(3) Whether the Slale has adopled an
anlidegradalion policy thal is consislent
wilh §131.12, and whelher any Slale
adopted antidegradation
implementation methods are consistont
with §131.12;

(4) Whether any State adopted WQS
varinneoe is consistont with §131.14;

(5) Whether any Slale adopled
provision authorizing the use of
schedules of compliance for water
quality-basecd cffluent limits in NTPDES
permits iy consistent with §131.15;

(6) Whother the State has followoed
applicable legal procedures for rovising
or adopting standardy;

* * * * *

(b) If EPA determines that the State's
or ‘Lribe’s waler qualily slandards are
consislenl with the [aclors lisled in
paragraphs [(a)(1) through (8) of this
section, EPA approves the stundards.
LPA musl disapprove lhe Slale’s or
‘I'ribe’s waler qualily slandards and
promulgate Federal standards undoer
section 303(c)(4), und for Great Lukes
Slales or Greal Lakes ‘I'ribes under
geclion 118(c)(2)C) of the Acl, il Slale
or Trihal adopted standards are not
consistent with the fuctors listed in
paragraphs [(a)(1) through (8) ol this
seclion. LPA may also promulgale a new
or revised standard when necessary to

meeat the requirements of the Act.
ks * * ks *

Subpart B—Establishment of Water
Quality Standards

m 5. In§131.10:

m a. Revise paragraphs (a), (g)

introductory toxt, (j), and (k).

m b, Remove and reserve paragraph (e).
The revisions read us follows:

§131.10 Designation of uses.

[a) Each State must specify
dppropriute water uses to be uchieved
und protected. The clussificution of the
walers o[ the Slale musl lake inlo
consideration the use and value of water
for public wuter supplies, protection
and propagation of fish, shellfish and
wildlife, recreation in and on the water,
agricullural, induslrial, and ather
purposes including navigation. Tf
adopting ncw or roviscd designated uses
other thun the uses specified in section
101(a)(2) of the Acl, or removing
designated uses, States must submit
documentation justifying how their
consideration of the use and value of
water for those uses listed in this
paragraph appropristely supports the
Slale's aclion. A use allainabilily
analysis may be used Lo salisly this
requiremenl. In no case shall a Stale
adopt waste transport or wastoe
assimilation as a designated use for any
waters of the Tnited States.

[¢) [Resorvod |

(g) Slales may designale a use, or
remove a use that is net an oxisting use,
if the State conducts a use attainability
analysis ns specified in paragraph (j) of
this section that demonstrates attaining
the use is not feusible because of one of
the six factors in this paragraph. If 4
Siale adopls a new or revised waler
qualily slandard based on a required use
allainahilily analysis, the Stale shall
also adopt the highest attainable usce, as
dafined in §131.3[m).

* * * * *

(j) A State must conduct 4 use
attainability anulysis us described in
§131.3(g), and paragraph (g) ol this
seclion, whenever:

(1) The State designates for the first
time, or has previously designated for o
waler body, uses thal do nol include the
uses specilied in seclion 101(a)(2) of the
Acl; or

(2) The Slale wishes lo remove a
designaled use lhal is specilied in
gaclion 101(a)(2) of the Acl, Lo remove
a sub-catogory of such a use, or to
designate a sub-category of such a use
that requires criteria loss stringent than
previously applicable.

(k) A State is not required to conduct
a usc attainability analysis whenover:

(1) The State designates for the first
time, or has proviously designated for a
water body, uses that include the uses
specified in section 101(a)(2) of the Act;
or

(2) The State designates u sub-
category of 4 use specified in section
101(u)(2) of the Act that requires criterin
al leasl as slringenl as previously
applicable; or

(3) The Slale wishes lo remove or
revise a designaled use thal is a non-
101(a)(2) use. [n lhis inslance, as
required by paragraph [a) of this section,
the State must submit documentation
justifying how its consideration of the
usc and value of water for those uses
listed in paragraph (a) appropriately
supports the State’s action, which may
be sutisfied through a use attainability
analysis,

W 6.In §131.11, revise puragraphs (a)(2)
and (b) introductory text to read as
[ollows:

§131.11 Criteria.

(a) ¥ * %

(2) Toxic pollutants. States must
review water quality data and
information on discharges to identify
specific waler bodies where loxic
pollulanls may he adversely allecling
waler qualily or the allainmenl of the
designated water use or where the levels
of toxic pollutants are at a level to
warrant concern and must adopt criteria
for such toxic pollutants applicable to
the water body sufficient to protect the
designated use. Where 4 Stute adopts
narralive crileria lor loxic pollulanis lo
prolect designaled uses, the Slale musl
provide informalion idenlilying the
moethod by which the State intonds to
regulate point source discharges of toxic
pollutants on water quality limited
segments bused on such narrative
criteria. Such information may be
included ay part of the standards or may
be included in documenls generaled by
the Stale in response o lhe Waler
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Quality Plunning and Manuagement
Regulalions (40 CI'R parl 130).

(b) ffarm of criteria; In eslablishing
critaria, States should:

m7. n§131.12;
m a. Revise the section heading and
paragraphs (a) introductory text and
(a)(2).
m b. Add paragraph (h).

The rovisions and additions read as
follows:

§131.12 Antidegradation policy and
implementation methods.

{a) The State shall develop and adopt
a slalewide anlidegradalion policy. ‘The
antidegradation policy shall, at a
minimum, ha consistent with the
following:

* * * * *

(2) Where the quulity of the waters
exceeds levels necessary to support the
proleclion and propagalion of [ish,
shallfish, and wildlife and racreation in
and on the water, that quality shall be
maintained and protected unless the
State finds, after full sutisfaction of the
intergovernmentul coordination und
public participation provisions of the
Slale’s conlinuing planning process,
thal allowing lower waler qualily is
necessary Lo accommodale imporlanl
cconomic or social development in the
arca in which the waters are located. In
allowing such degradalion or lower
water quality, the State shall assure
water quality adequate to protect
existing uses fully, Further, the State
shall ussure that there shull be achieved
the highest stututory and regulatory
requirements for all new und existing
poinl sources and all cosl-elfeclive and
reasonable besl managemenl praclices
for nonpoinl source conlrol.

(1) The State may identify waters for
the protections described in paragraph
(1)(2) of this section on 4 parameter-hy-
parameter buasis or on 4 water body-by-
water body busis, Where the Stute
idenliflies walers [or anlidegradalion
proleclion on a waler body-by-waler
hady basis, the Slale shall provide an
opportunity for public involvement in
any decisions about whether the
protections described in paragraph (a)(2)
of this section will be afforded to a
water body, and the fuctors considered
when making those decisions. Further,
the Stale shall nol exclude a waler body
Trom the proleclions described in
paragraph (a)(2) ol this seclion solely
hecause water quality does not exceed
levels necessary to support all of the
uses specified in section 101(a)(2) of the
Act,

(ii) Before allowing any lowering of
high waler qualily, pursuant Lo
paragraph (a)(2) ol this seclion, lthe Slale

shall find, after an unulysis of
alternatives, that such a lowering is
necessary lo accommodale imporlanl
economic or social developmenl in the
area in which the walers are localed.
The analysis of alternatives shall
cvaluate a range of practicable
alternatives that would provent or
lessen the degradation associated with
the proposed activity. When the
unulysis of alternatives identifies one or
more praclicable allernalives, Lthe Slale
shall only lind thal a lowering is
necessary 1l one such allernalive is
sclected for impleomentation.

* k3 * * ®

[b) The State shall develop mathods
for implementing the antidegradution
policy that ure, at a minimum,
consistent with the State’s policy and
wilh paragraph (a) of this seclion. The
Slale shall provide an opportunily [or
public involvemenl during the
development and any subsequent
revisions of the implementation
mothods, and shall make the methods
available to the public.

m 8. Add §131.14 to read as follows:

§131.14 Water quality standards
variances.

States muy adopt WQS vuriances, us
delined in §131.3(0). Such a WQS
variance is subjecl lo the provisions of
this seclion and public parlicipalion
requirements al § 131.20(b). A WQS
variance is a waler qualily slandard
subject to EPA review and approval or
disapproval.

(a) Applicahility. (1) A WS variance
may he adopted for a permittec(s) or
water body/waterbody scgment(s), but
only applies to the permittec(s) or water
body/waterbody segment(s) specified in
the WQS variance,

[2) Where u State adopts a WQS
vuriance, the State must retuin, in its
slandards, lhe underlying designaled
use and crilerion addressed by the WQS
variance, unless the Slale adopls and
EPA approves a revision to the
underlying designated use and criterion
consistent with §§131.10 and 131.11.
All other applicuble standards not
specifically addressed by the WQS
vuriance remain applicable.

[3) A W()S variunce, once adopted by
the Stale and approved by 1iPA, shall be
the applicable standard [or purposes of
the Acl under § 131.21(d) through (],
for the following limited purposes. An
approved WQS variance applics for the
purposes of developing NPDES permit
limits and requirements under
301(L)(1)(C), where appropriate,
consistent with puragraph (a)(1) of this
seclion. Slales and olher cerlilying
enlilies may also use an approved WQS

varidnce when issuing certifications
under section 401 of the Act.

(4) A Slale may nol adopl WS
variances il lthe designaled use and
crilerion addressed by the WQS
variance can be achicved by
implemanting technology-based offluent
limits required under soetions 3071(b)
and 306 of the Act.

(b) Requirements for Submission to
EPA. (1) A W()S vuariance must include:

(1) Identificution of the pollutant(s) or
waler qualily parameler(s), and the
waler body/walerbody segmenl(s) Lo
which the WQS variance applics.
Discharger(s)-specific WQS variances
must also identify the permittec(s)
subject to the WQS variance.

(i) The requirements that apply
throughout the term of the WQS
varidnce. The requirements shall
represenl Lhe highesl allainable
condilion of the waler body or
walerbody segmenl applicable
throughout the term of the WQS
variance based on the documaentation
required in (b)(2) of this section. The
requirements shall not result in any
lowering of the currently attuined
ambient water quality, unless 1 WQS
variance is necessary [or resloralion
aclivilies, consislenl wilth paragraph
(M2)HA)2) of this section. The State
must specify the highest attainable
condilion of the waler body or
watcrbody segment as a quantifiable
cxpression that is one of the following:

(A) For discharger(s)-specific WQS
varianecoes:

(1) The highest attainable interim
criteriomn; or

(£) The interim effluent condition that
reflects the grealest pollulant reduclinn
achievahle; or

(3) Il no additional [easible pollulant
control technology can be identified, the
interim criterion or interim effluent
condition that reflects the greatest
pollutant reduction achievable with the
pollutant control technologies instulled
at the time the State udopts the WQS
variance, and the adoplion and
implemenlalion of a Pollulant
Minimizalion Program.

(B) I'or WQS variances applicable 1o
a waler bady ar walerbody segmenl:

(1) The highesl allainable inlerim use
and interim criterion; or

(2) Tfno additional feasible pollutant
control technology can be identified, the
interim use and interim criterion that
reflect the greatest pollutant reduction
achievable with the pollutant control
technologies installed at the time the
State adopls the WQS variance, and the
adoplion and implementalion of a
Pollulanl Minimizalion Program.

(iii) A slalemenl providing thal the
requirements of the WQS variance are
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either the highest uttainable condition
idenlified al the lime of the adoplion of
the WQS variance, or lhe highes!|
attainahle condition later identitiod
during any reevaludtion consistent with
paragraph (b)(1){v) ol this seclion,
whichever is more slringenl.

(iw) The torm of the WQS variance,
expressed as an interval of time from the
dale ol LPA approval or a specilic dale.
The lerm of the WQS variance musl
only be as long as necessary Lo achieve
the highest attninable condition and
consistent with the demonstration
provided in paragraph (b)(2) of this
section. The Stute may wdopta
subsequent W()S vuriance consistent
with this section.

(v) I'or a WS variance wilh a lerm
grealer than [ive years, a specilied
frequency to reovaluate the highest
attainahle condition using all axisting
and readily available information and a
provision specifying how the State
intends to obtuin public input on the
reeviluation. Such reevaluations must
occur no less [requenly than every [live
years aller LPA approval of the WQS
variance and Lhe resulls of such
recviluation must he submitted to EPA
within 30 days of completion of the
recvaluation.

{vi) A provision that the WQS
varidnce will no longer be the
applicable waler qualily slandard [or
purposes of the Act if the State does not
conduct a reevaluation consistent with
the requency specified in the WQS
variance or Lhe resualls are nol submilled
Lo LPA as required by (b)(1){v) of this
section,

(2) The supporting documentation
must include:

(i) Documentation demonstrating the
need for a WQS variance.

(A) For a WQ)S variance lo a use
specified in section 101(a)(2) of the Act
or i sub-category of such a use, the State
must demaonstrate that attaining the
designated use and criterion is not
feasible throughout the term of the WQS
varisnce because:

(1) One of the [aclors lisled in
§131.10(g) is mel, or

(2) Actions necessary to facilitate lake,
wotland, or stream restoration through
dam removal or other significant
reconfiguration activities preclude
attainment of the designated use and
crilerion while the aclions are being
implemenled.

(B) For a W()S variance to a non-
101(n)(2) use, the State must submit
documeaentation justifying how its
consideration of the use and value of the
water for those uses listed in §131.10(a)
appropriately supports the WQS
variance and lerm. A demansiralion
consislenl with paragraph (b)(2)(1)(A) of

this section may be used to satisfy this
requirement.

[311) Documentation demonstrating that
the term of the WQS variance is only as
long as necessury to achieve the highest
attainable condition. Such
documentation must justify the term of
the WQOS variance by describing the
pollulanl conlrol aclivilies lo achieve
the highesl allainable condilion,
including those activitics identificd
through a Pollutant Minimization
Program, which serve as milastones for
the WQS variunce.

(iii) In nddition to puragraphs (b)(2)([{)
and (ii) of this seclion, for a WQS
variance Lhal applies Lo a waler body or
walerbody segmenl:

[A) Tdentification and documentation
of any cost-cffective and reasonable bast
munugement practices for nonpoint
source controls related to the
pollutant(s) or water quality
parameler(s) and waler body or
walerbody segmenl(s) specified in the
WQS variance lhal could be
implementad to make progross towards
attaining the underlying designated usc
and criterion. A Statc must provide
public notice und comment for any such
documentation.

(B) Any subsequenl WQS variance [or
a waler body or walerbody segmenl
musl include documentalion of whether
and tn what extent best management
praclices [or nonpoinl source conlrols
were implemenled o address the
pollutant(s) or water quality
parameter(s) subject to the W(QS
variance and the water quality progross
achieved.

(c) Implementing WS variunces in
NPDES permits. A WS variance serves
as the applicable waler qualily slandard
[or implemenling NPDLS permilling
requirements pursuant to § 122.44(d) of
this chapter for the torm of the WQS
vuriance, Any limitations and
requirements necessary to implement
the WQS variance shall be included as
enlorceable condilions of the NPDILS
permil for the permillee(s) subject 1o the
WQS variance.

m 9. Add §131.15 to read as follows:

§131.15 Authorizing the use of schedules
ot compliance for water quality-based
effluent limits in NPDES permits.

If a4 State intends to authorize the use
ol schedules ol compliance [or waler
qualily-based ellluenl limils in NPDILS
permits, the State must adopt a permit
compliance schedule authorizing
provision. Such authorizing provision is
4 water quality standard subject to EPA
review and approval under section 303
of the Act and must be consistent with
seclions 502(17) and 301(b)(1)(C) of the
Acl.

Subpart C—Procedures for Review and
Revision of Water Quality Standards

m 10. In § 131.20, revise paragraphs (a)
und (b) to read as follows:

§131.20 State review and revision of water
qualily standards.

(a) State review, The State shall from
lime o lime, bul al leasl once every 3
years, hold public hearings [or the
purpose of revicwing applicable water
fquality standards adopted pursuant to
§8§131.10 through 131.15 and Federally
promulgated wuter quality standards
und, as appropriate, modifying and
adopting standards. The Stute shall also
re-examine any walerbody segmenl with
waler qualily slandards thal do nol
include the uses specilied in seclion
101(A)(2) of the Act overy 3 yoars to
determine if any new information has
become available. If such new
information indicates thut the uses
specified in section 101(a)(2) of the Act
ure attainable, the State shall revise its
slandards accordingly. Procedures
Slales eslablish [or idenlilying and
reviewing waler bodies [or review
should be incorporated into their
Continuing Planning Process. Tn
addition, if a State does not adopt new
or revised criteria for purameters for
which EPA has published new or
updatad CWA gection 304(a) criteria
recommendations, then the State shall
provide an explanation when it submits
the results of ity trienniul review to the
Regional Adminisiralor consislenl with
CWA seclion 303(c)(1) and the
requiremenls of paragraph (c) of this
section.

(b) Public participation. The State
shull hold one or more public hearings
for the purpose of reviewing water
quality standards as well as when
revising waler qualily slandards, in
accordance wilh provisions of Slale law
and LPA’s public parlicipalion
regulation (40 CFR part 25). The
proposed water quality standards
revision and supporting analyses shall
be made available to the public prior to
the hearing,.

* * * #* *
B 11.In §131.22, revise paragraph (b) to
redd as follows:

§131.22 EPA promulgation of water
quality standards.
* * * * *

(b) The Administrator may also
propose and promulgate a regulation,
applicable to one or more navigable
waters, setting forth 4 new or revised
standurd upon determining such 4
standurd is necessary to meet the
requiremenlts of the Acl. I'o conslilule
an Adminislralor’'s delerminalion thal a
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new or revised standurd is necessary to
meel Lhe requirements of the Acl, such
determinution must:

(1) Be signed by the Administrator or
his ar her duly aulhorized delegale, and

(2) Contuin a stutement that the
documenl conslilules an
Administrator’s determination under
saction 303(c)[4)(B) of tha Act.

* * * * *

Subpart D—Federally Promulgated
Water Quality Standards

m 12.In § 131.34, revise parugraph (c) to
redd as follows:

§131.34 Kansas.
ks * * ks *

(c) Water quulity stundard vuriances.
‘The Regional Administralor, LPA
Region 7, is authorized to grant
variances from the water quality
standards in paragraphs [a) and [b) of
this section where the requirements of
§131.14 are met.

m 13.In §131.40, revise paragraph (c) to
redd as follows:

§131.40 Puerio Rico.

ks * * * *

(c) Water guality standard variances.
The Regional Administrator, EPA
Region 2, is authorized to grant
variancaes from the water quality
standuards in paragraphs (1) und (b) of
this section where the requirements of
§131.14 are met,

[I'IR Doe, 2015—19821 L'ilixd 8—20-15; 3:45 arm)]
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